APPENDIX 15

City Of Joondalup Policy Manual

Section 2.2 - Governance ATTACHMENT 1

POLICY 2.2.8 - LEGAL REPRESENTATION FOR ELECTED
MEMBERS AND EMPLOYEES

OBJECTIVE

Under the Local Government Act 1995, the City's 'good government' powers allow il, in
appropriate circumstances, to pay for the Legal Representation Costs of an individual Elected
Member or Employee.

This Policy sets out guidelines to assist the Council in determining when it is appropriate to
pay Legal Representation Costs.

This Policy does not cover legal representation provided to, or on behalf of, the City.

Explanation of Key Terms

Approved Lawyer is to be:
(a)  a'centificated practitioner’ under the Legal Practice Act 2003 and
(b)  approved in writing by the Council.

Elected Member or Employee means a current or former Commissioner, Elected Member,
or Employee of the City.

Legal Proceedings may be civil, criminal or investigative (including an inquiry under any
written law).

Legal Representation is the provision, to or on behalf of an Elected Member or Employee,
by an Approved Lawyer of Legal Services that are in respect of:

(a)  a matter or matters arising from the performance of the functions of the Elected
Member or Employee; and

(b)  Legal Proceedings involving the Elected Member or Employee that have been, or may
be, commenced.
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Legal Representation Costs are the costs, including fees and disbursements, properly
incurred in providing Legal Representation.

Legal Services includes advice, representation or documentation that is provided by an
Approved Lawyer.

Payment by the City of Legal Representation Costs may be either by:
(a) a direct payment to the Approved Lawyer (or the relevant law firm); or

(b)  areimbursement to the Elected Member or Employee.

GUIDELINES

| Payment criteria

There are three major criteria for determining whether the City should pay the Legal
Representation Coslts of an Elected Member or Employee. These are:

(a)  the Legal Representation Costs must relate to a matier that arises from the
performance, by the Elected Member or Employee, of his or her functions;

(b)  the Legual Representation Cosis must be in respect of Legal Proceedings that
have been, or may be, commenced; and

(c) in performing his or her functions, to which the Legal Representation relates,
the Elected Member or Employee must have acted in good faith, and must not
have acted unlawfully or in a way that constitutes improper conduct.

(357

Examples of Legal Representation Costs that may be approved

2.1  If the criteria in clause 1 are satisfied, the City may approve the Payment of
Legal Representation Costs:

(a)  where proceedings are brought against an Elected Member or
Employee in connection with his or her functions — for example, an
action for defamation or negligence arising out of a decision made or
action taken by the Elected Member or Employee; or

(b)  for involvement in a statutory or other inquiry that requires information
to be given, or to which information is given, by an Elected Member or
Employee in connection with his or her functions.
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2.2 This policy does not relate to situations where legal proceedings are
commenced by an elected member or employee and there is a presumption that
the City will not pay for legal representation costs in these circumstances.
However this policy does not preclude such a request being submitted and
considered by the Council for extenuating circumstances where the elected
member or employee is the subject of threatening behaviour by another person.

2.3 The City will not approve the Payment of Legal Representation Costs to an
Elected Member or Employee for a defamation action, or a negligence action,
instituted by the Elected Member or Employee.

3 Application for payment

3.1 An Elected Member or Employee who seeks assistance under this Policy is to
make an application(s) for Payment of Legal Representation Costs.

3.2 The application:

(a)  isto be made in writing to the Council; and

(b) is to give details of:

(i) the matter for which Legal Representation is sought;

(i)  how that matter relates to the functions of the relevant Elected
Member or Employee;

(iii)  the lawyer (or law firm) who is to be asked to provide the Legal
Representation;

(iv)  the nature of Legal Representation to be sought (such as advice,
representation in court, preparation of a document etc); and

(v)  the estimated cost (if known) of the Legal Representation.

(¢)  is to contain a declaration by the applicant that he or she has acted in
good faith, and has not acted unlawfully or in a way that constitutes
improper conduct in relation to the matter to which the application
relates; and

(d) so far as possible, is to be made before seeking the Legal
Representation to which the application relates.

33  The application is to be accompanied by a written statement by the applicant

that he or she:

(a) has read, and understands, the terms of this Policy;
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34

(b)  acknowledges that any approval of Legal Representation Costs is
conditional on the repayment provisions of clause 7 and any other
conditions to which the approval is subject; and

(¢)  undertakes to repay to the City any Legal Representation Costs in
accordance with the provisions of clause 7.

An application is also to be accompanied by a report prepared by or on behalf
of the CEO or, where the CEO is the applicant, by the Director Corporate
Services and Resource Management.

Legal Representation Costs - limit

4.1

e
v
]

Unless otherwise determined by the Council, payment of Legal Representation
Costs in respect of a particular application is not 1o exceed $5,000.

An Elected Member or Employee may make a further application to the
Council in respect of the same matler.

Council's powers

5.1

The Council may:

(a) refuse;

(b)  grani;or

(c)  grant subject o conditions, including a financial limit,
an application for payment of Legal Representation Costs.

A condition under clause 5.1 may include a financial limit and/or a requirement
to enter into a formal agreement, including a security agreement, relating o the
payment, and repayment, of Legal Representation Costs.

In assessing an application, the City may have regard to any insurance benefits
that may be available to the applicant under the City's Councillors and Officers
insurance policy (or its equivalent).

The Council may at any time revoke or vary an approval, or any conditions of
approval, for the payment of Legal Representation Costs.

The Council may, subject to clause 5.6, determine that an Elected Member or
Employee whose application for Legal Representation Costs has been
approved has, in respect of the matter for which Legal Representation Costs
were approved:

(a) not acted in good faith, or has acted unlawfully or in a way that
constitutes improper conduct; or
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Gav Qoo 4588 ATTACHMENT 3

Paul Kimber
Suspended Counciller
Lake Side Ward
City of Joondalup
3 Coldlake Court
Joondalup WA 6027
i wa.ZOV.aU
kimber@bigpond.net.au
September 22, 2004,
Mr Kevin Robinson
Manager Corporate Affairs
City of Joondalup
Boas Avenue
Joondalup WA 6027
Dear Kevin,

RE: Application to the City of Joondalup for Legal Funding assistance for
Paul Kimber Councillor (Suspended) with respect to the Statutory Inquiry into
the City of Joondalup.

I respectfully request that this letter be placed before the City's Commissioners
seeking additional legal funding assistance of $5000.00 with respect to my legal
representation during the fore mentioned inquiry.

I foreshadew this application to the City based on the attached advice received from
my instructing Solicitor which suggests that my legal representation fees may exceed
the sum of $5000 already approved by the City of Joondalup.

I have instructed my solicitor to provide services to me up to the amount of $5000 and
shounld sny further representation be required, then this application would be placed
before the Commissioners for approval.

My application for further funding assistance is also based on the following:

1. The matters indicated in the inquiry terms of reference relate to the functions
of my position as an elected member of the City of Joondalup during the
period specified.

2. The terms of reference indicate that I may be required to provide evidence on
more than one occasion which may incur costs over and above the 35000
previously granted.

3. 1 have instructed my Solicitor to engage the services of Mr Ron Birmingham
QC of Law Firm, Lloyd and Associates who will require significant funding
for his services.

4. 1 have been summonsed to appear before the inquiry on the 18" of October
2004 which will require legal representation.
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5. As an elected member of the City of Joondalup, all matters I have been
involved have been acts and omissions performed in good faith exercising
duty of care and I so declare;

6. I have read and understand the City of Joondalup Policy 2.2.8 and base this
application upon its conditions,

Paul Kimber
Cr (Susp) Lakeside Ward.
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Miks O"Briea JP

45 Aberdars Way .

WARWICK WA 6024
Phowe/Fax. or Message 61(08) 9448 1717
Mol 0438 948 001

Muoodxy 27 September 2604

The Acting CEQ
The City of Jooudalup
Davidsoa Terrace

JOONDALUF WA 6027
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L 'The miatters indicsted i the Inquiry's Terms of Refervoce redaic to the fanciions of sy poston &S
mn Flected Mamber of the City of Joond shp.

1 The O, who bas been praated leave to appear for me asd 1o represent me s Mr Ron
Birmiopham iostructed by So Llayd of the Law Firm Lknyd and Assocmtes Barristers
Solicitors And Medintors all accounts will be submitted by Sn Uloyd snd Associntes.

3. The Nuture of the Legal Representstion sovght &, bot wel Emited to, kepn! advies,
representntion before the Inquiry Pane, preparation of Sobmission to the Inqniry, cross
examination of witnesses piving evidener 0 the inguiry, the mstrocting of Semior Coansel
gnd appearance of Senior Counsel an my behall, if amd whea required for profection of my
imterests during the eourse of the Inguiry sndfor related Legal Proceeding: sad/or other
mutiers related to my fanetion o5 xs Elected Member of the Mumicipality of The City of

Joondslup.
4. The edimsated cost will be the rate per hoor charped by S2 Lloyd sod which has been
indirated in a letter dated 8™ 2004 to me from Lloyd 2nd Associvtes which was

faxed to Mr Kevin Robinson on 97 September 2004,

5. Todxy's proceedings indicate some concerns, that some “abosrmal dedays™ are oocurring &3
» resalt of “uncertaimty” for Coonsd instructed by witnemes being mnabls ta predict when
evidentiary documents im which particular witnesses may or may nol bave 3 iieresd 2re
likedy to be ntroduced.

& The “vncertninty™ resis to a bupe oxteot in thot Counsdd Ascwiiog the has
mentioned & matter of there bong some 403 domments resoltieg from e Jaly
advertised date for dotoments lo be submitted, and it scome, some of whith may be
hwm:maMdmﬂhmmwmmMmmmm
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fear or favour from particolar phases of political pronp's activitics within sud withost the
City"s Bormduris
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have lovolved acts and amissices performed in good faith aod 1 5o declare.
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e limit of 58,000.00 affacting this applisatizg 944 1ty fiothor extedsion above the enrvent
Policy cap would reqaire additions! considerntion by the Comminsien e,

10, It is boped that fooding may be covered by the City’s insurance with Aee International

11. May I be informed wheiber it is the City that ks required to Jodge a claim with the insrer, or
the individunl Elected Member and may 1 have a copy of the City's Insurance Policy which |
enderstand is with Ace International

12 I anthariee the City's Officers to obtain an up o date cost and onticipsted farther coat
estimates by direct contat with Su Lioyd by telephone on 9313 TT87 snd to let me knors
when sy further application may be socessary,

13. It is hoped that an “cloervation From the Bench™ by the Inguirer during tomorrow's
proceedings regarding the availsbifity of documents moy alleviale the mecesity for
atiendanee by my Legal Repressatutive QC aod my Instructiap Solicitor during each day of

fotore proceedings and corts to the City may be redoced by the fard that ihe same Lepal
Team of QC and Instrusting Salivitsr have been printed leavs 1o sppear on behall of two
other Flected Members, thereby hopefully reducing costs.

Sineerely
7 ,; ;:5: .
Nfile (' Briem JP

Ce. Su Uloyd and Asociates




