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REGIONAL LOCAL COVERNMENTS — ACTING COUNGIL MEMBERS

At the Mindarie Regional Councii meeting hald en & July 2008, the iszue of eppointment o
acting (or depudy or altemate) members of Regional Councils was raised through agenda
itz 10.3.7. This #em was also addrezsad by the Tamala Park Regionzl Coundl (TPRC)
on 8 June 2008 (fem 2.5).

The item in guestion reporied legal advice from John Woedhauss and Graig Colin BC i
the sifect that the current practice of appsintment by pariicipant members of Regional
Councils of aciing or deputy members io the Ragional Council wes beyond power of ary
existing lzgislation.

The Local Government Act prior to 1995, did make specific provision for deputiss to be
apooimizd o Regional Councils,

The Loczl Govemment Act, since 1995, provides na power for the appointment of dsputy
or alternate members io reprezent parficipanis at meetings of Regional Councils.

If there is to be an appointment of & person to act in place of & nominated particioart of 2
Regiznzl Councd, the Intzrpretation Act now prevails. The Interpratztion Act {zeciion 57)
provides that & person may act if eppointed to do so in a temporary capacity in specific
circumstances which ars circumstances of the following:

o lin=ss:
c Temparary shsence from the Stete: and
o Condict of interasl

Each cccasion must be separatsly considered 2nd an sppoiniment formally mads in sach
case whore a psrson is required to act in place of the appointsd Regional Council

The situstion, ia shod, i5 impractical. Councils must consider the implizatons:
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a) Cn the basie thay the izoz] advice new to hand requires a posificn io Be faken 1o
adequaiely provide risk managemen: far Lhe interest of individual parficipant lezal
govemmanis; shd

o) In respect of the stated inlsrt in Regional Council Estzblishment Agreements i
have voling power of each of the paricipant Coursils eveilsble &t fomal mestings
of the Regisnal Council,

it would seem that ihe following opfions are available for the immediste futeres:

i Ensurs thar any matterz of great substance are deferred from sgendss when the
wioiing power of the parficipant members cannot be fofally expressed:
if. Recogniss the consequences that may flow from the deficiencies in cumant

legisiation and convere emergency mestings of Councils in order to compleie the
formaiities required by the Inferpretation Act io guaraniee valid sppoinimant of
femporary members 15 &ct in the interest of padicipants at Regional Councl
meetings.

Sezk an amendmeant 1o the Local Government Act fo provide that Councile may
appoit an allsmate memben(s) to Reglonal Cauncils whe may step in and st for
the participani Council in the absenca of the regular Council member without the
necessity for & formal process of 2ppointment of the temperary member as set out
in e Inferpratation Act,

Th="TPRC has slready requasted an amendment to the Act, along lines menfisnad above.

Al the MRC mesting la=t weak, it was suggesied that individual Councils should take
acdifional legal advice and meke individual responses aceording to their own inlersst and
assassment of the legal positicn.

Given the eminent legal advice now available, it is may be mere procuciive fo express 8
common vew 1o the Department of Lacal Government & Regional Devalopment that this iz
a mater that nesds lagal dlanificefion through an amendmeant to the Locsl Govermment
At

Given that the TPRC hss already raised the nped for legisistive changs with ihe
Departmant of Locel Government, it may be ssen as 3 convenisnce that the TPRC could
co-ordingie & letter of petition 1o ha signed by all of the panicipant Counzlls of tha TPRC
wio are, coincidentally, lsa participants of the MRC.

It will 22 3 simple malter of the TPRC fo prapare the jeint letter for submission o the
[Irepaﬂ.merll of Local Govermnmaent,

1 il vou piesge lof me know If you agrss this spproach.
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AFFECTED COMMITTEES AND THEIR MEMBERSHIP

Attachment 2

COMMITTEE MEMBERSHIP/QUORUM
MEMBER DEPUTY

Audit Committee Mayor T Pickard -

Cr T McLean Cr K Hollywood

Cr S Magyar Cr A Jacob

Cr G Amphlett CrJ Park

Cr M John Cr M Evans

Cr S Hart Cr B Corr

Cr R Currie Cr R Fishwick
Conservation Advisory Committee Cr S Magyar -

Cr M John -

Cr S Hart -

CrJ Park -

Cr G Amphlett -

M Zakrevsky K McKenzie/W Woods

R Henderson T Morald

J Wood C Wood

B Fitzsimmons D Lullifitz

S Bailey N Mattingley

P Robertson M Macdonald

D Apthorpe -

J Chester -

W Herbert -

A Stubber -
Performance Review Committee — Chief Executive | Mayor T Pickard -
Officer Cr T McLean Cr K Hollywood

Cr S Magyar Cr A Jacob

Cr G Amphlett CrJ Park

Cr M John Cr M Evans

Cr B Corr Cr S Hart

Cr R Fishwick Cr R Currie
Policy Committee Mayor T Pickard -

Cr S Hart Cr B Corr

CrJ Park Cr G Amphlett

Cr K Hollywood Cr T McLean

Cr S Magyar Cr A Jacob

Cr M Evans Cr M John

Cr R Fishwick Cr R Currie
Seniors’ Interests Advisory Committee Cr R Currie -

Cr B Corr -

M March -

J Coleman -

V Corey -

P Geary -

A Bryant -

S Mann -
Strategic Financial Management Committee Mayor T Pickard

Cr M John Cr M Evans

Cr R Fishwick Cr R Currie

Cr T McLean Cr K Hollywood

Cr S Magyar Cr A Jacob

CrJ Park Cr G Amphlett

Cr B Corr Cr S Hart
Sustainability Advisory Committee Cr M John -

Mr S Hart -

Cr S Magyar -

Cr R Fishwick -

V Cusack -

W Carstairs -

G Down -

K D’Arcy -

A Kinnear -

M Brueckner -

U Goeft -

S Saggers




Mindarie Regional Counecil;
Re: Appointment of Acting Councillars

Opinion

1. The Mindarie Repional Council [*the Councii”) is & regional local
government snd for the purposes of the focol Government Aot 1995
(WA} (*the AcT’). Tt exmisted prior to the Act. Under trem=mitonal
provisions expressed in clause 10 of schedule 9.3 of the Acx, the
constimation agreement of the Council includes provisions of the
previcus legislation governing locsl government euvthomties. In
particular, the trenstone] provizsions incorpoerate former =702 which
prowides ;

“Whenever a vacancy pcours or &5 dos to occtir, by a Iuctuation
of ime o olherwise, in the office of a regional councilor
appointed by & constituent municipelity thet constiluent
mumicipelity shall appoint 2 gualifised person to 6 dhat
vacancy and nobfy the secretary of the regionsl councl st i
has made the appointment®,
Sipmificently, provisions under the former legislagon allowing the
appointment of deputics who may hold the office of depuly
concurrently with the holder of the office of regional councillor end
waich prowided for & depucy to attend meeiings in the absences of =

repional councillor were not contnued by the brensitional pondsons

as part of the constitution agrecment of govermment Sodics such =s

ithe Council.
2 Sectom 32(1) of the Interprefation Act 1984 (WA} provides, relevanily,
as follows -
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*Il] Where a written law confers a power or imposcs a doty
wpen 8 person to make an appointment to an office or pesition,
including an acting appointment, the person hsvng such
power or duty shall alse have the power —

{a) to Temowve or suspend a person S0 appointment 10 &N
office or position, and to reappeint or reinstaic, =ny person
appointed in exercise of such power or duty;

(5] where a person so appointed to an office or position is
suspended or unahble, or expected to become unable, for any
other cause to perform the functions of such office or position,
to appoinl a person 10 act icmporasily in place of the person so
=ppointed during the period of suspension or other inahility
but a person shsll not be appointed to so act tempozasily
unless he is eligible and qualified to be appointed to the office
or position; and

fc]  to specify the period [or which eny persen in exercise of
such & power or duty shall held his appointment.

21 For the purposes of subsection {1j[B), “canse”™ mehudes -
izl lncss;
it} temporary absence from the State; and

ic conflict of interast.”
It is the practice of conslituent members of the Council to appoint a
councl member and at the same Hme appoint = councl member &
plece of that person to attend meetings in the event that (he counal

member is unshble to attend a meeting of the Council,

! am asked o advise whether the appointment of = “deputy” in this
way is within power having regard to the ferms of 852 of the

Inlevpretation Aot

in my opinion, the appointment of deputies to attend when a councd
member is unable to attend a meeting of Coundil is beyond power. In
my opinion, the power conferred by 552 may only be exerased where
e council member lacks the ability or power to perform &ll of the
funcions of that ofice for & pericd of ume. Unless that fectual
situason =rises ther the power is not enlivensd. In parbicular, power

does not amisc by ressom of unavailability to casry our & particular
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functon of & council member, such as attendanes ar & meeting of the

Conseal
My reasons for 1his view are as follows.

Firstly, the ordinary meaning of “unable” is lacking ahility or power;

Maomunre Dicticnony. [t does not encompass mere nnavailaoiline.

Sccondly, s32(1)(b} rcfers to a person appoimted to an office or
position being unable “ta perform the fimections of such offfice or
posizion”, The section relates Lo all of the lunctions of such office and
not &n unavsilability to attend a particuiar meeting associated with

periorming the finctions of such an office.

Thidly, the section contemplates a person being appointed Sin place
of the person holding the office. Therefore, the sectiim contemplates
only one holder of the office, During the period of he appeintment
pursuant ta 552 the original person appointed to the office c=ases to
hold any powers iInm respect of that office and the new person is

gppointed “in placs of® that person.

Fourtaly, =32(1|(b} only allows a person to be appeinted whe is
“eligible and qualified o be appointed”. This language romforces the
fact that the provision cxists to allow the appointment of a
replacement oot #0r & particular meeting bul io take over all of the
dutics =nd responsibilifies associated with holding the office or the

il
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Fifihly, tie delizition of “cause” in 55202 refers o matters that would
lead w0 a person being unable o perform ell of the hinetions of an

office or position for a period of time.

Sixzhiy, the evident purpose of the provision is to ensure that persons
who are appointed carmy out the functions of effices or posiions. Itis
Ecportact insuch cases that the person be appoinied io assume =i of

the responsibalices.

Sewventhly, attendance at the mecting of the Council is nol a mere
acminsstative or procedurel task. Persons malong decsions at such
meetings have duties to be familiar with the busincss and =ffairs of
the Councl and (o bring a considered mind to the decsions bemng
made, The appointment of depunes to casry out thess powers IS 0ot

=

consisieni with the performance of these duiies.

Eighthly, it is significant that the terms of 3703 were not inchoded
within the transitional provisions carried forwasd to apply to the

Council upon the enaetmett of the Local Goverrment At 1995

As to the cifcet of this conclusion on past actions of the Council I note

ihar 552(3] of the Act provides :

i3}  The validity of anything done by a person porporting to
act under an =ppointment made under suhscction {1}{b) shal
not be called in guestivn on the ground that the occasion for
his appointmoent had el arisen or had ceased”.
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Further, the law gives validity to the acts of de fecto afficers in many
circumstances; Maccarron v Coles Supermarkets Piy Lid 2001) 23

WAR 353,

12 June 2006

raty;

Craig Colvin SC
Cotnsel]
Franciz Bunn Chambers
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DEPUTIES WHOSE APPOINTMENT SHOULD BE REVOKED

Attachment 4

COMMITTEE

DEPUTY

Audit Committee

Cr K Hollywood
Cr A Jacob

Cr J Park

Cr M Evans
CrB Corr

Cr R Fishwick

Conservation Advisory Committee

K McKenzie
W Woods

T Morald

C Wood

D Lullfitz

N Mattingley
M Macdonald

Mindarie Regional Council

Cr J Park
Cr T McLean

Performance Review Committee — Chief
Executive Officer

Cr K Hollywood
Cr A Jacob

Cr J Park

Cr M Evans

Cr S Hart

Cr R Currie

Policy Committee

Cr B Corr

Cr G Amphlett
Cr T McLean
Cr A Jacob

Cr M John

Cr R Currie

Strategic Financial Management Committee

Cr M Evans

Cr R Currie

Cr K Hollywood
Cr A Jacob

Cr G Amphlett
Cr S Hart

Tamala Park Regional Council

Cr R Fishwick
Cr A Jacob






