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Details 
Date 2023 

Parties 

Name Western Australian Land Authority established by the Western Australian Land 
Authority Act 1992 (WA) section 5, trading as DevelopmentWA  

Short form name DevelopmentWA 
Address Level 2, 40 The Esplanade  

PERTH WA 6000 
Notice details Email: matt.read@developmentwa.com.au  
 Attention: Manager Metro South 
 

Name City of Joondalup continued under the Local Government Act 1995 (WA) 
schedule 9.3 clause 5 

Short form name City  
Address 90 Boas Avenue 

JOONDALUP WA 6027 

Notice details Email: mat.humfrey@joondalup.wa.gov.au 
 Attention: Director Corporate Services 
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Background 
A The City owns the City Lots, and the State of Western Australia owns the City Crown Land, which 

lots are, at the Commencement Date, under the care, control, and management of the City. 

B Parts of the City Lots and the City Crown Land form part of the Marina Project Area.  

C Since circa 1980, the redevelopment of the Marina Project Area has been considered and 
discussed by a number of parties. 

D The City formally reinitiated the planning for the development in 2005 and in 2009 the City 
affirmed the Guiding Philosophies which continue to guide the implementation and requirements 
of the Project and DevelopmentWA supports the Guiding Philosophies.  

E As the City does not have the capacity or resources to deliver the Project, in October 2015, the 
City requested that the State Government become the proponent for the development of the 
Marina Project Area.  

F In July 2017 the State Government approved the State Business Case and on 3 September 2017 
the State Government publicly announced the appointment of DevelopmentWA as the lead 
proponent of the Project.  The State Government has also allocated the Project Grant to fund the 
delivery of the Project. 

G The MOU was entered into by the Parties to outline the vision of the Project and how the Project 
was to proceed. 

H In accordance with clause 6.2(d) of the MOU, DevelopmentWA has paid and the City has 
received an amount of $500,000 as partial reimbursement to the City for certain costs incurred in 
connection with the Project.  

I The City has granted the Works Licences to DevelopmentWA over part of the City Lots, to enable 
DevelopmentWA to proceed with specified works, including early works, breakwater construction 
and super lot subdivision works.   

J The Parties have a shared Project Vision and are committed to enhanced co-ordination and 
collaboration in relation to the timing, planning and delivery of the Project.  

K The Project will be implemented as a 'whole of government' initiative, involving not just the 
cooperation of the Parties but also DoT, DPLH, Water Corporation and other Government 
Authorities.  DevelopmentWA will facilitate and coordinate the involvement of those additional 
government stakeholders. 

L The City's objective is to receive and obtain the City Return in return for the City making available 
part of the:  

(i) City Lots; and 

(ii) City Crown Land. 

M The Parties wish to document their respective roles, responsibilities and contributions to the 
Project as well as agree to a clear process for the delivery of the Project and have entered into 
this Agreement to give effect to this objective. 
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Agreed terms 

Part A – Definitions and principles 

1. Definitions and interpretation 

1.1 Definitions 
In this Agreement, the following expressions have the following meanings: 

Access Licence means an access licence in a form agreed by the Parties, both acting 
reasonably. 

Access Licence Notice means a notice signed by DevelopmentWA (or DevelopmentWA's Chief 
Executive or Representative) which:  

(a) specifies the commencement date of an Access Licence (which date must be a date at 
least 30 calendar days after the date of the Access Licence Notice); and  

(b) attaches a sketch which indicates the part of the City Lots and/or City Crown Land that 
will comprise the licensed area for the purposes of the Access Licence. 

Agreement means this agreement including all schedules, attachments, and annexures to the 
same. 

Approvals means all approvals, consents, authorisations, permits and other permissions required 
from any Government Authority, or under any Written Law, for or in connection with the Project. 

Boundary of Responsibility means the line of demarcation of management responsibilities, as 
indicated by a bold dashed red line shown on the plan annexed to this Agreement as Schedule 1 
as clarified by this Agreement. 

Business Day means any day other than a Saturday, Sunday or public holiday in Perth, Western 
Australia. 

Chief Executive means the chief executive officer, director general or other most senior 
executive (howsoever called) responsible for the administration of the relevant Party. 

City Crown Land means the following Crown land: 

(a) Crown Lot 555 (Reserve 45122) on Deposited Plan 402198 being the whole of the land 
comprised in Crown Land Title Volume LR3166 Folio 566; and 

(b) Crown Lot 15446. 

City Lots means Lot 1029 and Lot 1032. 

City Management Orders means the management orders currently registered against the 
certificates of Crown Land Title to the City Crown Land at the Commencement Date (being 
management order H352772 and management order K360388), and also includes any 
management order relating to land that currently comprises a portion of Lot 1029 and is subject to 
an Existing Lease and is placed with the City in accordance with clause 10 of the Transfer Deed.  

City Return means: 

(a) the delivery and completion of the Project in a way that seeks to achieve LT Sustainability 
for the City; 

(b) the delivery and completion of the Project, which has been a long-term strategic objective 
of the City;  

(c) the commercial opportunities for the City within the Marina Project Area on land owned or 
managed by the City;  
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(d) the transfer in freehold, vesting or placement (as applicable) of the Future City Areas to 
or with the City, including the Future Club Facilities Lot in accordance with the Transfer 
Deed;   

(e) the amenity and use of the public facilities within the Marina Project Area by the City of 
Joondalup community and general public;  

(f) the direct and indirect social, economic, community and other benefits derived from a 
combined investment by the State and DevelopmentWA of approximately $250 million in 
the locality of the City of Joondalup; 

(g) State funding towards the costs of a new site and facilities for Ocean Reef SSC; and 

(h) rates revenue from the rateable land and boat pens in the Marina Project Area. 

Commencement Date means the latest date of execution of this Agreement by DevelopmentWA 
and the City.  

Completed Roads means the public roads to be constructed by DevelopmentWA for the 
purposes of the Project, which are, in accordance with a subdivision approval, to be dedicated as 
a road and vested with the City. 

Concept Plan means the concept plan annexed to this Agreement as Schedule 2. 

Contaminated Sites Act means the Contaminated Sites Act 2003 (WA). 

Contamination has the same meaning given to the term ‘contaminated’ under the Contaminated 
Sites Act. 

Crown Lot 15446 means Crown Lot 15446 (Reserve 47831) on Deposited Plan 40340 being the 
whole of the land comprised in Crown Land Title Volume LR3133 Folio 571. 

Defect means any defect in construction or design works procured by or on behalf of 
DevelopmentWA in relation to the Future City Areas and includes: 

(a) any defect or deficiency in design, materials or workmanship;  

(b) any defect, shrinkage or fault in works; 

(c) any aspect of the works which is not in accordance with the requirements of the 
applicable construction or services contract (including a breach of any express warranty 
or non-compliance with any performance level or performance requirement stated in that 
contract); and 

(d) any physical damage to works resulting from any such defect, deficiency, shrinkage, fault, 
omission or non-compliance. 

Defects Liability Period means the defects liability period under the applicable third party 
contract for works relating to a Future City Area or part thereof. 

Divestment Strategy is the means by which the Parties have agreed to effect the divestment of 
certain areas of land and public assets:  

(a) which are to be developed by DevelopmentWA as part of the Project;  

(b) some of which are to be transferred to the City in fee simple or reserved as Crown land 
and its care, control and management placed with the City;  

(c) which is to be determined in accordance with the terms of this Agreement and the Land 
Transfer Deed from time to time; and 

(d) a copy of the Divestment Strategy, also known as the Land and Asset Divestment 
Strategy which is current as at the Commencement Date, is annexed to this Agreement 
as Schedule 3.  

DoT means the Western Australian Government Department of Transport, or any department 
which supersedes that department and is responsible for regulating marina facilities in Western 
Australia.  

DPLH means the Western Australian Government Department of Planning, Lands and Heritage 
or any department which supersedes that department and is responsible for the administration of 
the Land Administration Act 1997 (WA).  
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Draft Design Documents means the draft: 

(a) designs, architectural drawings, plans and specifications prepared by or on behalf of 
DevelopmentWA in relation to the development and fit out of any Future City Areas or 
components of the same; and 

(b) draft subdivision and development applications and other applications for Approvals 
prepared by or on behalf of DevelopmentWA in relation to the development of any Future 
City Areas or components of the same. 

Early Works means: 

(a) the early works described in the Works Licences;  

(b) the construction of the Hodges Drive extension; 

(c) an access road leading into the southern portion of the Marina Project Area;  

(d) any land clearing and earthworks relating to the Project; 

(e) associated infrastructure and landscaping works; and 

(f) the early breakwater construction works.  

Excised Marine Park Lot means Lot 500 on Deposited Plan 415585, excised from the Marmion 
Marine Park reserve, pursuant to the Reserves (Marmion Marine Park) Act 2019 (WA), which is 
now Lots 501, 502 and 503 on Deposited Plan 415761.  

Existing Leases means the following leases and licences, entered into by the City as landlord or 
licensor: 

(a) undated lease to the Marine Rescue Whitfords in relation to part of Crown Lot 15446; 

(b) undated lease to the Ocean Reef SSC in relation to part of Crown Lot 15446 and part of 
Lot 1029; and 

(c) access deed to Telstra Corporation Limited and dated 25 July 2016 in relation to Crown 
Lot 15446. 

Existing Tenants means Marine Rescue Whitfords, Ocean Reef SSC and Telstra and Existing 
Tenant has a corresponding meaning.    

Freehold Car Park means a freehold public parking site as shown on the Divestment Strategy to 
be constructed as a carpark by DevelopmentWA and to comprise at least 210 bays, being the 
'Beach Parking Area' referred to, and which shall be subject to the restrictions specified, in the 
Transfer Deed.   

Force Majeure Event means the existence or occurrence of damage or obstruction by lightning, 
fire, explosion, natural disasters (including flood, cyclone, landslide, earthquake or other seismic 
activity), war, terrorism and acts of terrorism, civil unrest, hostilities between nations, state wide or 
national industrial action, sabotage, malicious damage (not including graffiti), epidemic, pandemic, 
government mandated lockdown or declared state of emergency, or a combination of any of 
these, but only if and to the extent that: 

(a) despite the exercise of reasonable diligence, it cannot be (or be caused to be) reasonably 
prevented, avoided, or removed by the Party seeking to rely on the event or 
circumstance; 

(b) it adversely affects (including in cost or time (or both)) the ability of a Party to perform any 
or all of its obligations under this Agreement; 

(c) the Party wishing to rely on the event or circumstance has taken reasonable precautions, 
due care and reasonable alternative measures in order to avoid the effect of that event or 
circumstance (or both) on its ability to perform its obligations under this Agreement (and 
to mitigate the consequences of it); and 

(d) such event is not substantially the direct or indirect result of the material failure of the 
Party wishing to rely on the event or circumstance to perform any of its obligations under 
this Agreement.  

Future City Areas means public assets and areas specified in the Divestment Strategy as areas 
and assets that shall be owned, managed or maintained by the City, including: 
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(a) Public Open Space; 

(b) Future City Lots;  

(c) Future Club Facilities Lot;  

(d) Public Parking Areas; 

(e) public improvements, fixtures, fittings, plant and equipment located or affixed upon the 
Public Open Space and Future City Lots, including the promenade abutting the waterfront 
within the Marina Project Area (but excluding the internal revetment walls); and 

(f) Completed Roads. 

Future City Lots means the freehold lots or conditional freehold lots to be transferred in fee 
simple to the City, as identified in the Divestment Strategy or any other part of the Project agreed 
to be transferred to the City in freehold from time to time. 

Future Club Facilities Lot means the site for the Ocean Reef SSC (including club house, open 
space, and some parking) and other uses by the City. 

Future Club Facility Lot Works means the buildings, facilities, alterations and additions to the 
Future Club Facilities Lot to be made to accommodate Ocean Reef SSC. 

Future Marina Areas means the area shaded pink on the plan attached in Schedule 1, being 
primarily the portion of the Marina Project Area located west of the Boundary of Responsibility, 
which will include the assets comprising the Marina Works once completed and the waterways 
and all assets deemed in this Agreement to be located to the west of the Boundary of 
Responsibility. which are further specified in Schedule 4. 

Future Other Facilities Lot means the site(s) for the Marine Rescue Whitfords and potential 
Marina Manager offices, as identified on the Concept Plan and Divestment Strategy. 

Government Authority means a government (Commonwealth, State or local) or a governmental, 
semi-governmental, judicial, statutory or public entity or authority, including any such entity or 
authority established under a Written Law. 

Government Steering Committee means the government steering group established in relation 
to the Project, comprising members nominated by each Party and other relevant Government 
Authorities. 

Guiding Philosophies means the guiding philosophies and parameters for the Project as 
affirmed by the City and set out in the document titled ‘Ocean Reef Marina Philosophy and 
Parameters’ and annexed to this Agreement as Schedule 5.  

Handover means the handover of Upkeep Responsibility in relation to the Future City Areas to 
the City when all of the requirements for the Upkeep Responsibility Date to occur, have occurred 
or been achieved. 

Handover Obligations means, in relation to a Future City Area, that: 

(a) all of the works that comprise that Future City Area have been completed; 

(b) the relevant works and improvements have been completed in accordance with all 
Approvals; 

(c) all requirements of the City in its statutory capacity or when performing a statutory 
function in relation to the relevant works have been completed or cleared by the City; 

(d) all Upkeep Responsibilities of DevelopmentWA have been completed;  

(e) all damage to the relevant works and improvements since Practical Completion of the 
same has been rectified, excluding fair wear and tear; and 

(f) all plans, specifications, certifications, agreements, Approvals and other documents 
reasonably requested by the City in relation to that Future City Area have been provided 
to the City.  

Harbour Waters the current Ocean Reef boat harbour waterway, being Lot 504 on Deposited 
Plan 421397, comprising an area of approximately 5.1611 hectares.  
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HOA means the Heads of Agreement entered into by the City and DevelopmentWA in relation to 
the Project and dated 19 May 2021. 

Improvement Scheme means the Ocean Reef Marina Improvement Scheme No.1 gazetted on 
30 September 2020 and as may be updated from time to time.  

Indicative Project Program means the program in Schedule 6, which program must be updated 
by DevelopmentWA from time to time. 

Intellectual Property Rights means all intellectual property rights and interests (including 
common law rights and interests), including all: 

(a) patents, trademarks, service marks, copyrights, registered and unregistered designs, 
trade names, domain names, symbols and logos; 

(b) patent applications and applications to register trademarks, service marks and designs; 

(c) methods, plans, data, drawings, specifications, characteristics, inventions, improvements, 
know how, experience, trade secrets, confidential information or other information; and 

(d) licences or similar user rights in respect of any such rights and interests. 

Land Assembly Process refers to the means by which the Parties and other relevant 
Government Authorities have agreed to affect the assembly of the land comprising the Marina 
Project Area (including the transfer of certain lots), as documented in the 'Land Assembly Tranche 
Plan' (as that term is defined in the Transfer Deed) and in order to facilitate the delivery of the 
Project in accordance with the terms of this Agreement.   

Landscape Master Plan means the landscape master plan, annexed to this Agreement as 
Schedule 7. 

Landside Works means all works required to complete the Project that are not Marina Works 
including: 

(a) the Future City Areas; 

(b) creation of the freehold lots and development sites for sale; 

(c) Public Parking Areas; and 

(d) roads, footpaths, cycleways, and all related landscaping (in accordance with the 
Landscape Master Plan). 

Leased Facilities means the buildings and improvements leased to the tenants under the 
Existing Leases. 

Leased Premises means the areas leased under each of the Existing Leases, including the 
Leased Facilities.  

Limitations means the agreements, acknowledgements, qualification, warranties and 
representations in clauses 6.1 and 6.2. 

LG Boundary Amendment means the amendment of the local government boundary of the City 
to include the marina and the Excised Marine Park Lot.  

Local Government Act means the Local Government Act 1995 (WA). 

Lot 1029 means Lot 1029 on Diagram 57604 being the whole of the land comprised in Certificate 
of Title Volume 1957 Folio 865.  

Lot 1032 means Lot 1032 on Plan 13198 being the whole of the land comprised in Certificate of 
Title Volume 1667 Folio 921. 

LT Sustainability refers to the City’s objective of ensuring that the financial impacts to the City of 
the Ocean Reef Marina are sustainable in the long term and specifically LT Sustainability means 
that: 

(a) in relation to the City’s operating surplus / deficit: recurring impact including depreciation, 
should be no worse than zero once the Ocean Reef Marina is fully developed (this is 
measured by comparing the project impacts to the existing baseline deficit); and 

(b) in relation to the City’s cashflow: The 50-year cashflow impacts are zero or positive (when 
compared to the baseline). 
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Marina Management Deed means an agreement pursuant to which DevelopmentWA, the City 
and any future Marina Manager agree: 

(a) that the responsibilities of the Marina Manager are in relation to the area west of the 
Boundary of Responsibility;  

(b) the obligations of the Marina Manager in relation to the management and operation of the 
Future Marina Areas;  

(c) the handover of responsibility for the management and maintenance of the Future Marina 
Areas from DevelopmentWA to the Marina Manager;  

(d) the co-ordination of management and maintenance responsibilities for the interface 
between the Future Marina Areas and the Future City Areas along the Boundary of 
Responsibility, as between the Marina Manager and the City; 

(e) the responsibility of the Marina Manager and DevelopmentWA for the rectification of 
Defects in the Future Marina Areas that impact upon the Future City Areas.  

Marina Manager means any third party marina manager (including, for example, DoT) that may 
be appointed to manage and maintain the Future Marina Areas, in accordance with clause 25 and 
clause 23.10, but until such appointment is made means DevelopmentWA.  

Marina Project Area means the area of land and water outlined in red as shown on the map 
annexed to this Agreement as Schedule 8, and as at the Commencement Date comprising 
portions of: 

(a) the City Lots;  

(b) the City Crown Land;  

(c) the Excised Marine Park Lot;  

(d) Lots 600 and 601 on Deposited Plan 418370; 

(e) the Ocean Reef Boat Harbour, comprising at the Commencement Date: 

(i) Crown Lot 10098 on Deposited Plan 216098 and being the whole of the land 
comprised in Crown Land Title Volume LR3048 Folio 270; 

(ii) Crown Lot 10518 on Deposited Plan 216098 and being the whole of the land 
comprised in Crown Land Title Volume LR3146 Folio 799;  

(iii) Crown Lot 10519 on Deposited Plan 216098 and being the whole of the land 
comprised in Crown Land Title Volume LR3146 Folio 800; and 

(iv) the Harbour Waters. 

Marina Works means the marina infrastructure to be constructed as part of the Project, including: 

(a) two breakwaters; 

(b) jetties; 

(c) the coastal pool; 

(d) internal marina edge (revetment) wall (but excluding the promenade); 

(e) boat pens and boat stacker sites; 

(f) boat ramps and trailer parking bays; 

(g) any seabed works; 

(h) the marine enterprise precinct immediately south of the Boundary of Responsibility but 
excluding the Future Club Facilities Lot; and 

(i) any other infrastructure that will become the responsibility of the Marina Manager in 
accordance with the Divestment Strategy; and  

(j) ancillary facilities. 

Marine Rescue Whitfords means Whitfords Volunteer Sea Rescue Group (Inc).  
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MOU means the Memorandum of Understanding between DevelopmentWA (formerly trading as 
LandCorp) and the City and dated 21 February 2018. 

Ocean Reef SSC means the Ocean Reef Sea Sports Club (Inc).  

ORM Documents means the Concept Plan, Landscape Master Plan and the Design Documents 
developed under clause 12.  

Party means DevelopmentWA or the City and Parties means both of them. 

Practical Completion means the completion of the Marina Works or Landside Works or 
separable portions thereof, subject to minor Defects, to the reasonable satisfaction of 
DevelopmentWA.  

Project means the development of the Marina Project Area generally in accordance with the 
Project Vision, clause 5.1 and the requirements of this Agreement. 

Project Completion means the completion of Handover of all of the Future City Areas to or with 
the City or such other date agreed by the Parties.   

Project Documents means this Agreement, the Works Licences, the Transfer Deed and any 
other document which the Parties agree is a Project Document.  

Project Grant means the State Government funding allocated to fund part of the costs to be 
incurred by DevelopmentWA in undertaking the Project, being at the Commencement Date an 
amount of $192,000,000. 

Project Timeline means the detailed timeline for the completion of the Project which includes: 

(a) a staging plan for the works; and 

(b) a plan for the timing of lot sales, 

as prepared and updated by DevelopmentWA from time to time. 

Project Vision is to establish a world class, vibrant marina precinct comprising of recreational, 
boating, tourism, residential, retail and commercial facilities, and more particularly, the delivery of 
the key infrastructure and development outcomes described in clause 5.  

Proposed Variation means a material variation to a Design Document proposed by 
DevelopmentWA. 

Public Open Space means public open space to be created within the Marina Project Area and 
placed or to be placed with the City for care, control and management.  

Public Parking Areas means those parts of the Future City Areas to comprise publicly accessible 
parking areas, as indicated by the Divestment Strategy or otherwise agreed by the Parties, which 
will include the Freehold Car Park.   

Representative means a person appointed to represent a Party from time to time under clause 
9.1(a) and where the context permits, includes any alternative Representative to the extent of 
their authority. 

Services means electricity, gas, telecommunication, water, sewerage, and other utilities or 
services.  

Smart Infrastructure means smart infrastructure and technology that may be integrated as part 
of the Project works which may include: 

(a) communication or internet-connected infrastructure, including sensors, data collection, 
CCTV, smart lighting, irrigation and parking technology; or  

(b) technology that otherwise will provide improved public or commercial amenity. 

Specified Area Rate has the meaning given to that term under section 6.37 of the Local 
Government Act. 

Staging Plan means the plan showing the indicative order and staging of the Project as provided 
to the City by DevelopmentWA from time to time. 

State means the State of Western Australia. 



 

Development Agreement   
MinterEllison | Ref:  SJE:LJR 1224217   Page 15
ME_201636124_9 

State Business Case means the public document titled ‘Business Case: Ocean Reef Marina 
Development’ dated and approved by the State Government in July 2017.  

State Club Contribution means the amount of $6,485,000.00 towards new facilities for the 
Ocean Reef SSC and Marine Rescue Whitfords.  

Statutory Responsibility means that the City is required to perform functions in relation to a 
Future City Area under a Written Law. 

Statutory Responsibility Date means the date on which the City has Statutory Responsibility for 
the management or control of the relevant Future City Area such as the date when the City 
becomes the management body for or freehold owner of a Future City Area. 

Telstra means Telstra Corporation Limited. 

Term means the term of this Agreement, commencing on the Commencement Date and expiring 
on the date specified in clause 4. 

Transfer Deed means the Land Transfer Deed entered into by the Minister for Lands and the 
Parties which records the agreements by the Parties and the Minister for Lands to the actions 
required to (amongst other things) give effect to: 

(a) the Land Assembly Process; 

(b) relevant terms of the HOA not otherwise addressed or detailed in this Agreement; and 

(c) the Divestment Strategy. 

Upkeep Area means an area of land that is all of, or a separate lot that is part of, a Future City 
Area. 

Upkeep Area Handover Date means the date on which Handover is confirmed under clause 
23.5(a)(ii)(A) in respect of the relevant Upkeep Area.  

Upkeep Responsibility means responsibility and liability for ensuring that a Future City Area: 

(a) is clean, tidy, maintained, free of rubbish, repaired, safe and generally kept in a good 
condition; and 

(b) is free of damage and graffiti and that any damage or graffiti is rectified, subject to fair 
wear and tear in the case of damage. 

Upkeep Responsibility Date means, in relation to an Upkeep Area, the date which is the last to 
occur of: 

(a) 2 years after construction and development of the Future City Area and all related 
alterations, additions and improvements have been Practically Completed; and 

(b) the Statutory Responsibility Date. 

Vacant Leased Areas has the meaning in clause 20.6(b). 

Vacation Date means the second to occur of: 

(a) 30 April 2024; and 

(b) two months after Practical Completion of the Future Club Facility Lot Works by 
DevelopmentWA,  

or such other date as the Parties may agree. 

WAPC means the Western Australian Planning Commission.  

Works Licences means: 

(a) the document titled ‘Access Licence’ dated 13 February 2020 entered into between the 
City as licensor and DevelopmentWA as licensee, in relation to the City Lots, City Crown 
Land and a portion of Ocean Reef Road, as extended by letter from the City of Joondalup 
dated 27 August 2020, for the purposes of early works construction; 

(b) the breakwater construction access licence dated 23 December 2020, for the purpose of 
undertaking the breakwater construction associated with the Ocean Reef Marina Project; 
and 



 

Development Agreement   
MinterEllison | Ref:  SJE:LJR 1224217   Page 16
ME_201636124_9 

(c) a superlot subdivision access licence, dated 19 March 2021, for the purpose of carrying 
out the works necessary to implement the superlot subdivision.  

Written Law means any statute, regulation, ordinance, by-law or other subsidiary legislation and 
any lawful direction or notice by a Government Authority.  

1.2 Interpretation 
The following rules also apply in interpreting this Agreement, unless inconsistent with the context: 

(a) headings are for convenience only, and do not affect interpretation;   

(b) a reference to legislation (including subordinate legislation) is to that legislation as 
amended, consolidated, re-enacted or replaced, and includes any subordinate legislation 
issued under it; 

(c) a reference to a clause, paragraph, schedule or annexure is to a clause or paragraph of, 
or schedule or annexure to, this Agreement, and a reference to this Agreement includes 
any schedule or annexure; 

(d) a reference to an agreement or instrument includes the agreement or instrument as 
novated, altered, supplemented or replaced from time to time; 

(e) a reference to anything includes each part of it; 

(f) a reference to a Party is a reference to that Party as may be reconstituted or substituted 
under any Written Law from time to time; 

(g) a reference to A$, $A, dollar or $ is to Australian currency; 

(h) a reference to time is to Australian Western Standard time; 

(i) a reference to a person includes a natural person, partnership, body corporate, 
association, governmental or local authority or agency or other entity; 

(j) the meaning of general words is not limited by specific examples introduced by including, 
for example or similar expressions; 

(k) another grammatical form of a defined word or expression has a corresponding meaning; 

(l) a singular word includes the plural, and vice versa; 

(m) a word which suggests one gender includes the other genders; 

(n) any agreement, representation, warranty or indemnity in favour of two or more parties 
(including where two or more persons are included in the same defined term) is for the 
benefit of them jointly and severally; 

(o) a rule of construction does not apply to the disadvantage of a party because the party was 
responsible for the preparation of this Agreement or any part of it; and 

(p) if a day on or by which an obligation must be performed or an event must occur is not a 
Business Day, the obligation must be performed, or the event must occur on or by the 
next Business Day. 

1.3 Agreement is legally binding 
The Parties agree that this Agreement and the obligations contained herein are legally binding. 

1.4 Collaboration 
In performing their respective obligations under this Agreement, each Party commits to work with 
the other Party in a co-ordinated, co-operative and collaborative way. 

1.5 Heads of Agreement superseding 
Without limiting clause 1.3 and for the avoidance of doubt, this Agreement and the Transfer Deed 
supersedes the HOA and MOU.  
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Part B – Project outline  

2. Purpose 
The purpose of this Agreement is to: 

(a) set out the roles, rights and obligations of each Party in relation to the delivery of the 
Project by DevelopmentWA; and 

(b) ensure the implementation and completion of the Project by DevelopmentWA in an orderly 
and timely manner. 

3. Interdependency with Transfer Deed  

3.1 Timing of Transfer Deed 
(a) The Parties must enter into the Transfer Deed on the same date as this Agreement. 

(b) Either Party may terminate this Agreement if the other Party or the State fails to enter into 
the Transfer Deed. 

3.2 Interdependency with Transfer Deed 
(a) The Parties acknowledge that the Transfer Deed is interdependent with this Agreement. 

(b) The Parties agree to execute the Transfer Deed and do all other things reasonably 
necessary to give effect to the Land Assembly Process in a timely manner.  

(c) In the event of an inconsistency between this Agreement and the Transfer Deed, the 
Transfer Deed prevails.  

(d) The City agrees with DevelopmentWA to comply with its obligations in the Transfer Deed. 

(e) DevelopmentWA agrees with the City to comply with its obligations in the Transfer Deed. 

4. Term  
Except where otherwise agreed by the Parties, this Agreement will terminate upon: 

(a) the last to occur of: 

(i) the date of Project Completion; and 

(ii) the last to occur of: 

(A) the expiration of all Defects Liability Periods in respect of the Future City 
Areas; and 

(B) the completion of the rectification of Defects in the Future City Areas in 
accordance with clause 23.9; and 

(C) the City or DevelopmentWA ceasing to have any remaining rights against 
DevelopmentWA's builders and consultants pursuant to clause 23.9; or  

(b) the earlier termination of this Agreement in accordance with its terms. 

5. Project Components 

5.1 Key elements of the Project 
The Parties agree that the Project is anticipated to include: 

(a) a marina, inclusive of eight boat launching ramps and trailer parking bays, which is to 
have a capacity for approximately: 

(i) 550 boat pens; and 
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(ii) 200 boat stacker bays; 

(b) an internal beach within the protection of the marina and a coastal pool; 

(c) approximately 12,000 square metres of retail and commercial floor space; 

(d) over 5 hectares of community spaces;  

(e) approximately 1,000 dwellings, comprising of single residential homes, apartments, 
grouped dwellings; 

(f) mixed-use developments; 

(g) short stay and hotel rooms;  

(h) a waterfront promenade; 

(i) public parking (including car bays and boat trailer parking areas);  

(j) new sites and facilities for Marine Rescue Whitfords, Ocean Reef SSC and a 
telecommunications provider;  

(k) commercial opportunities for the City including commercial agreements with third parties; 

(l) public infrastructure to support the Project such as street lighting, road and path networks 
and drainage; 

(m) community spaces such as playgrounds, gazebos, BBQs and public artwork; and 

(n) public equity, to ensure that there is unrestricted community access to the public 
waterfront areas (but excluding the secure marine enterprise area) as each stage is 
completed, especially in relation to those waterfront areas in front of the residential 
components of the marina. 

5.2 Changes to certain matters 
(a) DevelopmentWA will use reasonable endeavours not to do any of the following without the 

prior agreement of the City, not to be unreasonably withheld, conditioned or delayed: 

(i) materially change or apply to materially change the Improvement Scheme; 

(ii) make any change to the location of the Future Club Facilities Lot; 

(iii) materially change the size or scale of any Future City Area from the description of 
that Future City Area in the Divestment Strategy; and  

(iv) reduce public access to the waterfront areas from that shown on the Divestment 
Strategy. 

(b) The City acknowledges that given the scale and duration of the Project it may be 
necessary for DevelopmentWA to do any of the things described in clause 5.2(a).  The 
City must act promptly and reasonably when requested by DevelopmentWA to agree to 
any of the things described in clause 5.2(a). 

5.3 Third Party Developers  
(a) DevelopmentWA may: 

(i) sell or transfer 50% or less of land that is suitable for development or subdivision 
into lots for residential or commercial purposes in the Marina Project Area 
(developable land) to; or  

(ii) enter into a joint venture, development management, project delivery or other 
similar arrangement in relation to 50% or less of developable land with, 

one person or group. 

(b) DevelopmentWA may: 

(i) sell or transfer more than 50% of the developable land to; or  

(ii) enter into a joint venture, development management, project delivery or other 
similar arrangement in relation to more than 50% of the developable land with, 
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one person or group (Third Party Developer), provided DevelopmentWA does so 
substantially in accordance with DevelopmentWA's standard conditions, policies and 
limitations, subject to: 

(iii) conditions relating to the specific project deliverable requirements imposed on the 
Third Party Developer by DevelopmentWA;  

(iv) an option to repurchase the relevant land in the event of the Third Party 
Developer's default, exercisable by DevelopmentWA; 

(v) any transfer of the land occurring within a reasonable period, having regard to the 
nature of the arrangement; and 

(vi) DevelopmentWA providing the City with notice and reasonable details of the 
actions taken under this clause 5.3(b). 

(c) If clause 5.3(b) does not apply, DevelopmentWA may: 

(i) sell or transfer more than 50% of the developable land to; or  

(ii) enter into a joint venture, development management, project delivery or other 
similar arrangement in relation to more than 50% of the developable land with, 

one person or group with the prior agreement of the City, which agreement will not be 
unreasonably withheld, conditioned or delayed.  

Part C – Project governance, powers and representatives  

6. Parties powers 

6.1 No fetter of statutory powers  
Nothing in this Agreement fetters, replaces or alters, or is to be taken as fettering, replacing or 
altering: 

(a) the statutory powers, functions, obligations and discretions of the Parties or a Party’s 
Representative or other officers (including but not limited to the City’s statutory planning 
and building functions); or 

(b) any Ministerial discretion exercisable in respect of the Project. 

6.2 Acknowledgement of statutory and policy limitations 
(a) It is acknowledged by the Parties that: 

(i) the City must undertake its obligations under this Agreement in a way that is in 
compliance with the Local Government Act; and 

(ii) DevelopmentWA must undertake its obligations under this Agreement and 
otherwise act in compliance with the Western Australian Land Authority Act 1992 
(WA). 

(b) The Parties warrant that they each have the powers to enter into this Agreement and that 
its terms are binding upon and enforceable against them and: 

(i) for its part, the City specifically warrants that, if and to the extent applicable in 
relation to the Project, it has complied with the requirements of sections 3.58 and 
3.59 of the Local Government Act prior to entering into this Agreement; and 

(ii) each Party warrants that all consents and approvals required to enter into this 
Agreement have been obtained.  

(c) The following qualifications and limitations apply to this Agreement: 

(i) nothing done by or on behalf of a Party fetters, replaces or alters, or is to be taken 
as fettering, replacing or altering the statutory powers, functions, obligations and 
discretions of that Party;  and 
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(ii) unless a Party has advised otherwise in writing, there is no delegation of that 
Party's powers, functions or rights in favour of any person. 

7. Role of the City 
The City agrees that its roles and responsibilities in relation to the Project are generally described 
as follows: 

(a) to provide an ongoing commitment to the delivery of the Project, and assist 
DevelopmentWA to ensure that the Project is achieved; 

(b) to participate in meetings of the Government Steering Committee;  

(c) to provide DevelopmentWA with access to the City Crown Land and City Lots in 
accordance with clause 16.1;  

(d) to contribute and relinquish its title to the City Lots and to agree to the revocation of the 
City Management Orders, in accordance with this Agreement, the Land Assembly Process 
and the Transfer Deed; 

(e) to accept title and control over, and responsibility for, Future City Areas to be transferred 
to, placed with or vested in the City in accordance with the terms of the Divestment 
Strategy and the Transfer Deed and at the time and in accordance with the requirements 
of this Agreement;  

(f) to provide all reasonably requested support to DevelopmentWA to enable it to undertake 
and complete the Project, including cooperating, collaborating and engaging with other 
Government Authorities and stakeholders relevant to the Project; and 

(g) to perform its obligations in this Agreement in good faith and in a timely manner, 

and, where applicable, as are more particularly described in this Agreement provided that the City 
is under no obligation to: 

(h) provide any funding in relation to the Project; or  

(i) assume any development risk in relation to the Project; 

except as expressly provided for in this Agreement or as otherwise agreed by the Parties. 

8. Role of DevelopmentWA 
The Parties acknowledge and agree that DevelopmentWA’s roles and responsibilities are 
generally described as follows: 

(a) to deliver the Project in accordance with the Project Vision, the State Business Case and 
this Agreement; 

(b) to keep the City reasonably informed in relation to the Project; 

(c) to provide the City with a Project Timeline and a Staging Plan from time to time and keep 
these documents up to date;  

(d) to have regard to feedback from the City in relation to the Project; 

(e) to manage the Project Grant to finance DevelopmentWA’s costs in undertaking the 
Project; 

(f) to fund the costs of undertaking and delivering the Landside Works;  

(g) to liaise with relevant Government Authorities for the purpose of securing their Approval, 
cooperation and agreement, where required, to deliver the Project; 

(h) to have regard to the Project Vision and the Guiding Philosophies when exercising the 
functions and discretions vested in it by operation of this Agreement;  

(i) to work to ensure that the Project is implemented as a ‘whole of government’ initiative, 
involving not just the cooperation of the Parties but also DoT, DPLH, Water Corporation 
and other Government Authorities;  
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(j) to facilitate and coordinate the involvement of those additional government stakeholders;   

(k) to actively undertake and facilitate appropriate community and stakeholder consultation;   

(l) reporting, recording, monitoring, managing and rectifying of Defects during applicable 
Defects Liability Periods and generally assisting the City to enforce its rights against 
DevelopmentWA’s contractors and consultants in relation to the rectification of Defects;  

(m) to perform its obligations in this Agreement in good faith and in a timely manner; and 

where applicable, as are more particularly described in this Agreement. 

9. Representatives 

9.1 Parties’ Representatives  
(a) Each Party must, at all times, appoint and retain a natural person to be the Party’s 

representative for all purposes under this Agreement.  

(b) On and from the Commencement Date: 

(i) DevelopmentWA’s Representative shall be Matt Read, Manager Metro South; and 

(ii) the City’s Representative shall be Mat Humfrey, Director of Corporate Services. 

(c) Each Party may at any time, by notice from its Chief Executive to the Chief Executive of 
the other Party: 

(i) appoint an alternative Representative, who may act in the absence of the first 
appointed Representative; or  

(ii) replace a Representative with another Representative. 

9.2 Role of Representatives 
Each Party’s Representative has the following roles and functions: 

(a) to be the primary point of contact for the Representative and other officers, employees, 
and agents of the other Party for the purposes of this Agreement; 

(b) to prepare for, attend, meaningfully participate in and, as much as is permissible, provide 
and share information at meetings between the Parties held in relation to the Project; and 

(c) to contribute towards the achievement of the Project, by assisting in the co-ordination of 
and collaboration in the timing, planning and delivery of the Project. 

9.3 Representative does not bind Party 
A Representative does not, in that capacity, have power to bind a Party in respect of any matter 
relating to the Project or arising under this Agreement.  

10. Government Steering Committee 

10.1 Acknowledgement of Government Steering Committee role 
The Parties acknowledge the existence and continuing role of the Government Steering 
Committee, which comprises members nominated by: 

(a) each Party; 

(b) DoT;  

(c) DPLH; and  

(d) any other Government Authorities that the Government Steering Committee agree should 
be invited to participate from time to time. 
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10.2 Continued participation in Government Steering Committee 
The Parties agree to continue to participate in the Government Steering Committee in an open, 
transparent, and cooperative manner during the Term.   

Part D – Project delivery, approvals, and design 

11. Project funding 

11.1 Management of Project Grant and other contributions 
(a) DevelopmentWA shall in accordance with its legislative and governance requirements: 

(i) subject to clause 11.2, manage the expenditure of the Project Grant, which shall 
(subject to the conditions attaching to the Project Grant) primarily be allocated to 
funding the Marina Works in accordance with the State Business Case; and 

(ii) contribute funding in the amount required to deliver Landside Works forming part 
of the Project. 

(b) The City acknowledges receipt prior to the Commencement Date of DevelopmentWA's 
payment(s) in the amount of $500,000 exclusive of GST by way of the agreed contribution 
towards the costs the City has incurred in relation to progressing the necessary 
Metropolitan Region Scheme amendments and the public environmental review, in full 
and final performance and discharge of its commitment under paragraph 6.2(g) of the 
MOU. 

11.2 City acknowledgements in relation to Project Grant and other funding 
The City acknowledges that: 

(a) the provision of the Project Grant is subject to State Government policy outside of 
DevelopmentWA's control, and therefore the provision of the Project Grant and the 
amount of the Project Grant may be subject to change; 

(b) DevelopmentWA makes no representations and gives no warranties that: 

(i) the total amount of the Project Grant will be made available by the State 
Government for allocation to the Project; and 

(ii) it will provide a particular level of funding towards the delivery of the Project from 
its own resources; and   

(c) by reason of the provision of the Project Grant, DevelopmentWA controls funding and 
delivery decisions in relation to the Project in accordance with the terms of this Agreement 
and to the extent permitted by Written Law. 

11.3 DevelopmentWA warranties and representations 
(a) DevelopmentWA warrants and represents to the City that as at the Commencement Date 

DevelopmentWA has not received notice of and DevelopmentWA is not aware of any 
reduction to, or need to reduce, the amount of the Project Grant. 

(b) DevelopmentWA agrees to promptly notify the City of: 

(i) any plans to reduce or reduction to the total amount of the Project Grant; or 

(ii) any significant reduction to the level of funding that DevelopmentWA intends to 
contribute to the delivery of the Project from its own resources.  

11.4 City’s commitments during Project delivery phase 
(a) The City agrees to: 

(i) establish a team of experienced officers who will be dedicated to ensuring the 
City's compliance with its obligations under this Agreement; and 
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(ii) without limiting clause 11.4(a)(i), ensure adequate resources are available and 
included in the City’s budgeting processes to enable the City to perform its 
obligations in this Agreement and participate in the Project. 

(b) The City may consider contributing to the development of any additional public or 
commercial infrastructure it proposes that is not already envisaged in the Concept Plan or 
Divestment Strategy, however the City is under no obligation to provide such further 
contributions.  

12. Design of Future City Areas 

12.1 Not part of any statutory process 
(a) Clauses 12.2 to 12.5 inclusive set out a process that the Parties have, in their capacity as 

Parties to this Agreement agreed to undertake. 

(b) Clauses 12.2 to 12.5 inclusive are not part of and do not modify, inform or replace any 
statutory process, duty, discretion or function of the City in its capacity as a local 
government.   

12.2 Preparation of Draft Design Documents 
(a) DevelopmentWA must prepare Draft Design Documents for the Future City Areas (or 

separable portions thereof) that are consistent with the requirements of this Agreement in 
relation to the Future City Areas and must use reasonable endeavours to ensure that the 
Draft Design Documents: 

(i) are based upon, and not inconsistent with: 

(A) the Concept Plan; 

(B) the Project Vision;  

(C) the Boundary of Responsibility; 

(D) the Improvement Scheme; 

(E) the Land Assembly Process;  

(F) the Divestment Strategy; and 

(G) the Staging Plan;  

(ii) have due regard to any minimum standards or specifications of the City which 
would usually apply to similar developments and infrastructure; and  

(iii) subject to the Limitations, are prepared having regard to feedback and 
preferences communicated between the Parties, acting reasonably. 

(b) Once prepared, DevelopmentWA must provide the Draft Design Documents to the City for 
consultation, feedback and discussion purposes with the intention of: 

(i) streamlining and improving the timelines for approval processes; and 

(ii) providing a forum for the City, acting reasonably, to confirm that the Project or the 
relevant stage to be implemented remains consistent with the City’s vision, 
including the Project Vision. 

(c) DevelopmentWA must use reasonable endeavours to: 

(i) respond to questions from the City;  and 

(ii) provide supporting information and detail as is reasonably requested, 

in relation to the Draft Design Documents.   

(d) Where a meeting is requested by either Party in relation to the Draft Design Documents, 
the Parties shall endeavour to meet as soon as is reasonably practicable. 

12.3 Feedback on Design Documents 
Where Draft Design Documents are provided to the City: 
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(a) the City will provide feedback (if any) to DevelopmentWA in a reasonable time; and 

(b) DevelopmentWA must give reasonable consideration to that feedback. 

12.4 Variations to Draft Design Documents 
(a) If there is a Proposed Variation then DevelopmentWA must provide the Proposed 

Variation to the City for consultation, feedback and discussion purposes with the intention 
of: 

(i) streamlining and improving the timelines for approval processes; and 

(ii) providing a forum for the City, acting reasonably, to confirm that the Project or the 
relevant stage to be implemented remains consistent with the City’s vision, 
including the Project Vision. 

(b) DevelopmentWA must use reasonable endeavours to: 

(i) respond to questions from the City; and 

(ii) provide supporting information and detail as is reasonably requested, 

in relation to the Proposed Variation.   

(c) Where a meeting is requested by either Party in relation to the Proposed Variation, the 
Parties shall endeavour to meet as soon as is reasonably practicable. 

(d) Where Proposed Variations are provided to the City: 

(i) the City will provide feedback (if any) to DevelopmentWA in a reasonable time;  
and 

(ii) DevelopmentWA must give reasonable consideration to that feedback. 

12.5 Design Documents or Proposed Variation 
Any feedback provided in relation to a Draft Design Document or a Proposed Variation by the City 
is expressly subject to the Limitations.  

12.6 Smart Infrastructure and microgrid 
(a) The City acknowledges that DevelopmentWA will explore and promote opportunities for 

Smart Infrastructure and a renewable energy microgrid to be designed and developed as 
part of the Project. 

(b) The City will cooperate with DevelopmentWA to explore and act reasonably to agree the 
terms on which Smart Infrastructure and a renewable energy microgrid can be 
implemented as part of the Project and the City acknowledges that this may include: 

(i) the grant of appropriate tenure to a third party owner and operator of any 
renewable energy microgrid (including granting easements over road reserves for 
underground cables, conduits, pipes and wires); 

(ii) service agreements with the third party operator in relation to the maintenance and 
operation of relevant aspects of the Smart Infrastructure; and  

(iii) the grant of a lease, easement or other right over the roof top of a building on land 
that the City will own, have vested in it or of which it will have the care control and 
management, in favour of the operator of a microgrid developed as part of the 
Project.  

(c) Subject to clause 12.6(d), DevelopmentWA agrees that if any Smart Infrastructure is 
intended to be owned by or become the responsibility of the City, it can only be included in 
the Project if the City, acting reasonably, has agreed to the terms on which it will own and 
be responsible for that Smart Infrastructure. 

(d) DevelopmentWA acknowledges that the City does not have capacity to, and will not, 
assume any obligations in connection with any microgrid.  
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13. Planning and other approvals 

13.1 Improvement Scheme  
The City acknowledges the existence of the Improvement Scheme and is aware that the WAPC 
exercises statutory planning functions in relation to the Marina Project Area. 

13.2 City assistance with Approvals 
Subject to the Limitations the City agrees to provide all reasonably requested support to 
DevelopmentWA to enable it to undertake and complete the Project. 

13.3 Normalisation 
(a) The City acknowledges that following the repeal of the Improvement Scheme, the City will 

resume its statutory planning functions in relation to the Marina Project Area.  

(b) DevelopmentWA at its discretion may request, and support the applicable process for, the 
repeal of the Improvement Scheme, but shall not do so prior to the Handover of all the 
Future City Areas to the City. 

13.4 Local government boundary amendment and rateability of boat pens 
(a) DevelopmentWA acknowledges that the City may apply to amend its local government 

boundary to include the area the subject of the LG Boundary Amendment. 

(b) DevelopmentWA agrees to provide all applicable and reasonable support and assistance 
to the City to enable the City to proceed with the City’s actions set out in clause 13.4(a). 

(c) DevelopmentWA acknowledges that, if entitled to do so under the Local Government Act 
and any other relevant legislation, the City may levy rates on the boat pens or the seabed 
created as part of the Project, provided that while both of the following apply: 

(i) DevelopmentWA is the Marina Manager; and 

(ii) DevelopmentWA has acquired the boat pens or the boat pens are vested in 
DevelopmentWA,  

rates will not be levied against a boat pen or seabed lease until it is leased or licensed to 
or used by someone other than DevelopmentWA.  

(d) The City acknowledges section 32 of the Western Australia Land Authority Act 1992 (WA).  

14. Project delivery 

14.1 DevelopmentWA will undertake the Project  
(a) DevelopmentWA will use the Project Grant and State funds to undertake and complete the 

Project in accordance with the State Business Case. 

(b) DevelopmentWA will use its reasonable endeavours to: 

(i) undertake and complete the Project, including the Early Works, Landside Works, 
and the Marina Works, in accordance with: 

(A) DevelopmentWA’s standard processes and operating procedures; 

(B) the ORM Documents;  

(C) the Project Documents; 

(D) the Project Vision;  

(E) the Boundary of Responsibility; 

(F) the Improvement Scheme; 

(G) the Land Assembly Process; 

(H) the Divestment Strategy; and 

(I) the Staging Plan; 
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(ii) engage all relevant consultants, private developers, contractors and 
subcontractors as necessary to undertake the Project from time to time; and 

(iii) be in alignment, at a minimum, with the standards or specifications of the City 
which would usually apply to similar developments and infrastructure. 

(c) DevelopmentWA must: 

(i) procure and comply with all necessary Approvals required for the Project in 
accordance with the Improvement Scheme and the relevant Written Laws; and 

(ii) otherwise undertake and complete the Project in a manner that complies with all 
Written Laws, good industry practices and all applicable industry codes. 

Part E – Land access, tenure and asset transfer  

15. Early Works Licences 
The Parties acknowledge and agree that: 

(a) the Works Licences have been granted prior to the Commencement Date for the purposes 
of enabling DevelopmentWA to commence the Early Works; 

(b) the roads to be constructed as part of the Early Works will be dedicated as public roads in 
accordance with the terms of the relevant Works Licence; 

(c) the care, control and management of those roads will be placed with the City upon 
dedication; 

(d) the City shall execute any applications and documents, and provide all necessary 
documents and assistance, to effect the dedication of the roads constructed in accordance 
with the relevant Works Licence; and 

(e) DevelopmentWA shall provide to the City all relevant information and documents in 
relation to the construction of the roads constituting the Early Works.  

16. Land Access 

16.1 Grant of further Access Licences on provision of notice by DevelopmentWA 
(a) The City acknowledges that DevelopmentWA will require, and the City must in accordance 

with this clause 16 grant to DevelopmentWA, further access to the City Lots and City 
Crown Land as and when required by DevelopmentWA to progress the development of 
the Project. 

(b) DevelopmentWA may, at any time until the drawdown of the relevant lot in accordance 
with the Land Assembly Process and the Transfer Deed, give an Access Licence Notice to 
the City. 

(c) DevelopmentWA may give an Access Licence Notice to the City more than once and in 
respect of different parts of the City Lots and City Crown Land at different times. 

(d) On receipt of an Access Licence Notice, the City must grant an Access Licence to 
DevelopmentWA in relation to the area of land specified in the Access Licence Notice, in 
accordance with clause 16.2.  

(e) Without limitation to clause 20, DevelopmentWA must not give an Access Licence Notice 
to the City that would cause the City to breach the Existing Leases. 

16.2 Preparation and signing of Access Licence 
(a) If the form of the Access Licence is not agreed by the Parties prior to the date of an 

Access Licence Notice: 
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(i) the Parties will use reasonable endeavours to negotiate and agree the terms of 
the Access Licence within 20 Business Days of the City's receipt of the Access 
Licence Notice; and 

(ii) if the Parties are unable to agree the terms of the Access Licence within the time 
specified in clause 16.2(a)(i), either Party may refer the negotiation of any 
outstanding issues for resolution in accordance with the process specified in 
clause 34. 

(b) Within 15 Business Days of receipt of an Access Licence Notice or 5 Business Days of the 
date that the form of the Access Licence is agreed in accordance with clause 16.2(a) 
(whichever is the latter), the City must: 

(i) sign the Access Licence (in duplicate); and 

(ii) deliver the Access Licence to DevelopmentWA. 

(c) DevelopmentWA must then hold the Access Licence in escrow pending its completion 
under this clause. 

(d) The City irrevocably authorises DevelopmentWA or DevelopmentWA's lawyer or 
conveyancer to complete the Access Licence by inserting: 

(i) the date of the Access Licence, which will be the date of the Access Licence 
Notice; 

(ii) the date which is the commencement date, and the date the Access Licence 
expires as specified in the Access Licence Notice (to the extent that those dates 
are consistent with the terms of this Agreement); 

(iii) a more appropriate description of the area the subject of the Access Licence (if 
required); and 

(iv) all other details necessary to complete the Access Licence. 

(e) After DevelopmentWA receives the Access Licence signed by the City and completes it in 
accordance with clause 16.2(d), DevelopmentWA must: 

(i) sign it (in duplicate); 

(ii) if duty is payable on the Access Licence, pay the duty, at DevelopmentWA's cost; 
and   

(iii) return one original counterpart of the Access Licence to the City for its records. 

16.3 Parties bound by Access Licence 
(a) DevelopmentWA and the City are both bound by an Access Licence from the 

commencement date specified in the Access Licence Notice, as if the Access Licence 
were completed, signed, delivered and stamped. 

(b) Clause 16.3(a) applies whether or not DevelopmentWA or the City have signed the 
Access Licence. 

(c) If any provision of the Access Licence cannot be given effect until a detail referred to in 
clause 16.2(d) is determined, the provision becomes effective retrospectively when the 
detail is determined. 

(d) Each party agrees to do all things and sign all documents necessary or desirable to give 
full effect to the provisions of this document and the transactions contemplated by this 
document. 

17. Implementation of Land Assembly  

17.1 Land Assembly Process 
The Parties acknowledge that the Land Assembly Process, Divestment Strategy and Transfer 
Deed outlines, amongst other things, the agreed:  
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(a) staging of the Project and the estimated timing of the drawdown of City Lots and City 
Crown Land; 

(b) process for the subdivision of the City Lots and the transfer and timing of the transfer of 
the subdivided portions of those lots that fall within the Marina Project Area;  

(c) process for the subdivision of the City Crown Land, following which the City will agree to 
the revocation of the City Management Orders in respect of the relevant portions of that 
land; and  

(d) balance Crown land and balance freehold lots (if applicable) that are to be retained by, 
placed with, vested in or transferred back to the City, as required to enable 
DevelopmentWA to undertake the Project. 

17.2 Power to Lease 
Without limitation to the Transfer Deed and subject to any approval or decision of DPLH or the 
Minister for Lands: 

(a) DevelopmentWA acknowledges that in relation to each Future City Area that is Crown 
land, the City requires that area to be subject to: 

(i) a reserve purpose or purposes acceptable to the City acting reasonably; and 

(ii) a management order that grants to the City the power to lease, grant or consent to 
a sublease and grant or consent to a licence of all or part of that Future City Area 
for up to 42 years (including options). 

(b) DevelopmentWA agrees to support the City’s efforts to secure: 

(i) a reserve purpose or purposes acceptable to the City acting reasonably; and 

(ii) management orders for the Future City Areas that are Crown land that include the 
power to lease, grant or consent to a sublease and grant or consent to a licence of 
all or part of that Future City Area for up to 42 years (including options), but 
acknowledging that the Minister for Lands has agreed to lesser terms in clause 
14.1(e) of the Transfer Deed.  

17.3 Encumbrances and the Future City Areas 
Except to the extent provided for in the Transfer Deed, the Project Documents or as agreed by the 
City otherwise, DevelopmentWA must: 

(a) ensure that the Future City Areas are transferred to the City or placed under the 
management of the City free of any obligation for the City to enter into an agreement or 
arrangement with any person in relation to: 

(i) that Future City Area; or  

(ii) the repair, maintenance, upgrade, operation, control or management of that Future 
City Area; and 

(b) not enter into any agreements on behalf of the City or any arrangements that will need to 
be assumed by the City. 

17.4 Freehold Land 
DevelopmentWA must ensure that the Freehold Car Park is transferred to the City in freehold for 
no consideration and is transferred free of all encumbrances, interests, limitations and 
notifications except: 

(a) that there may be a positive or restrictive covenant or other form of encumbrance, 
condition or restriction on the title which provides that: 

(i) without limiting how the land may be otherwise developed and used, the land in 
the lot comprising the Freehold Car Park must be used for the provision of a 
minimum number of public car parking bays (which will not be less than 210 bays) 
other than during periods of repair and maintenance, replacement or 
refurbishment; and 
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(ii) until completion of the Project, that the parking fees charged by the City will be set 
and maintained at a rate so as not to inhibit public visitation to, and the activation 
of, the Project and thereafter the City may determine the parking fees in its 
discretion; and 

(b) for the Specified Encumbrances (as that term is defined in the Transfer Deed).  

18. Contamination and site risk 

18.1 DevelopmentWA liability for site risks 
Subject to clause 18.2 and clauses 16.1 and 17.2 of the Transfer Deed, as between the City and 
DevelopmentWA, DevelopmentWA accepts the land comprising the City Lots and the City Crown 
Land on and from the date of the transfer of that land or of the placing of the care, control and 
management of that land with DevelopmentWA:  

(a) in an as is where is condition;  

(b) with all Contamination; 

(c) with all defects whether apparent or not; and 

(d) with such encumbrances and interests as provided for in the Transfer Deed 

18.2 Existing tenancies and third party responsibility  
The Parties agree that clause 18.1 of this Agreement and clause 17.2 of the Transfer Deed shall 
not affect or limit the liability or obligations of the tenants under the Existing Leases or any other 
third parties, including in relation to any Contamination, and the City agrees to enforce or assist 
DevelopmentWA with the enforcement of any right the City has or may have against the tenant or 
any other person under an Existing Lease or any other third party. 

18.3 Provision of studies and information 
(a) Subject to any confidentiality obligations, upon request, the City will provide to 

DevelopmentWA copies of all: 

(i) current leases, licences or other agreements relating to the City Lots or City 
Crown Land;  

(ii) environmental and contamination studies and reports relating to the Marina 
Project Area; and 

(iii) other similar documents and data relevant to the material risks pertaining to the 
Marina Project Area or the Project generally within the possession or control of the 
City. 

(b) Subject to any confidentiality obligations, upon request, DevelopmentWA will provide to 
the City copies of all: 

(i) environmental and contamination studies and reports relating to the Marina 
Project Area; and 

(ii) other similar documents and data relevant to the material risks pertaining to the 
Marina Project Area or the Project generally within the possession or control of 
DevelopmentWA which relate to the Future City Areas. 

19. City's financial considerations  
(a) DevelopmentWA acknowledges: 

(i) the City's stated objective of achieving the City Return; and 

(ii) that subject to the terms of this Agreement, the City may have regard to the 
achievement of the City Return, to the extent applicable when performing its 
obligations and exercising its rights under this Agreement, but nothing in this 
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clause fetters, impacts or limits the City in its exercise of its statutory rights, 
powers and functions. 

(b) The City may, but is not obliged to, contribute additional funding to the Project.  

20. Existing Leases 

20.1 Allocation of responsibilities 
(a) In relation to the obligations of the City and DevelopmentWA relating to the Existing 

Leases, the following overarching agreements apply: 

(i) the City is responsible for: 

(A) terminating or procuring the termination of the lease to Ocean Reef SSC; 

(B) procuring that Ocean Reef SSC vacate their current Leased Premises by 
the Vacation Date; and 

(C) the relocation costs (if any) of Ocean Reef SSC that the Ocean Reef SSC 
is entitled to claim; and 

(ii) subject to clause 20.1(b) the City is not responsible for: 

(A) procuring the termination of the lease to Marine Rescue Whitfords and 
Telstra; 

(B) procuring that Marine Rescue Whitfords and Telstra vacate their current 
Leased Premises by the Vacation Date; and 

(C) the relocation costs (if any) of Marine Rescue Whitfords and Telstra that 
Marine Rescue Whitfords and Telstra may be entitled to claim, 

but will provide assistance in accordance with the requirements of clauses 20.6 
and 20.7. 

(b) The City will sign all documents as reasonably requested by DevelopmentWA to enable 
the termination or surrender of the Existing Leases and the delivery of vacant possession 
of the Existing Leased Premises to the extent that outcome is otherwise achieved under 
this clause 20, such as by agreement of an Existing Tenant.  

(c) In the event of an inconsistency between clause 20.1(a) and any other part of this clause 
20, clause 20.1(a) prevails. 

20.2 Management of leases and tenant interests 
The City agrees to maintain and manage the Existing Leases and the Leased Facilities until the 
relevant freehold title is transferred or the City Management Order over the portion(s) of land 
encumbered by the Existing Leases is revoked (as the case may be) in accordance with the terms 
of the Transfer Deed, with a view to: 

(a) maintaining an ongoing relationship with and facilitating the ongoing contribution to the 
local community by Marine Rescue Whitfords and the Ocean Reef SSC as long term 
tenants of the relevant Leased Facilities and the proposed future alternative premises; and 

(b) maintaining the rental income associated with the Existing Leases for as long as 
reasonably practicable. 

20.3 Maintenance of access 
DevelopmentWA agrees to work collaboratively with the City and the Marine Rescue Whitfords 
and the Ocean Reef SSC to ensure that access is maintained to the Leased Facilities for the 
benefit of Marine Rescue Whitfords and the Ocean Reef SSC prior to the Vacation Date, unless 
Marine Rescue Whitfords and the Ocean Reef SSC agree otherwise or have vacated their sites 
prior the Vacation Date. 
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20.4 New site for existing tenants 
(a) DevelopmentWA has identified on the Concept Plan two separate future sites, being the 

Future Club Facility Lot and the Future Other Facilities Lot.  

(b) The City will offer a lease to Ocean Reef SSC in relation to the relevant portion of the 
Future Club Facilities Lot for a term acceptable to the parties to that lease. 

(c) DevelopmentWA will offer or cause the Marina Manager to offer Marine Rescue Whitfords 
a lease of the site shown on the Concept Plan for a term acceptable to the parties to that 
lease. 

(d) DevelopmentWA will offer or cause the Marina Manager or the Water Corporation to offer 
Telstra (or other telecommunications provider) a lease or licence of the site shown on the 
Concept Plan for a term acceptable to the parties to that lease. 

20.5 Engagement with stakeholders 
The Parties: 

(a) acknowledge that Marine Rescue Whitfords provides an essential service;  

(b) agree that DevelopmentWA: 

(i) may engage with Marine Rescue Whitfords directly in relation to the termination of 
its existing lease; and 

(ii) shall engage in a collaborative manner with Marine Rescue Whitfords, the 
Department of Fire and Emergency Services, DoT and other applicable entities in 
developing the Draft Design Documents applicable to the portions of the Future 
Other Facilities Lot that will be tenanted or utilised by Marine Rescue Whitfords;  

(c) agree to engage in a collaborative manner with Ocean Reef SSC and related stakeholders 
in developing the Draft Design Documents applicable to the portions of the Future Club 
Facilities Lot that will be tenanted or utilised by the Ocean Reef SSC;  

(d) agree that the City is responsible for entering into the new lease arrangements with Ocean 
Reef SSC and DevelopmentWA is responsible for entering into the new lease 
arrangements with Marine Rescue Whitfords and Telstra (or other telecommunications 
provider) or for causing the Marina Manager or the Water Corporation to do so; and 

(e) agree that of the State Club Contribution, an amount of $4,800,000 plus GST has been 
allocated to the construction by DevelopmentWA of the new building for the City to lease 
to Ocean Reef SSC.  

20.6 Actions to procure Vacant Leased Areas 
(a) The Parties will have regard to the proposed timing and staging of the Project discussed 

by the Parties from time to time.  

(b) The Parties must work together collaboratively and cooperatively to facilitate the 
termination or surrender of the Existing Leases and the delivery of vacant possession of 
the Existing Leased Premises (Vacant Leased Areas) by the Vacation Date. 

(c) For the purposes of achieving Vacant Leased Areas by the Vacation Date, the Parties 
acknowledge this may involve consideration of some or all of the following issues in 
discussions with each of the Existing Tenants: 

(i) the terms on which the Existing Lease may be surrendered or terminated; 

(ii) the terms of the new lease with the Existing Tenant; and 

(iii) the timing or terms of relocation of the Existing Tenant, including staged 
relocations, 

and the Parties agree to participate in discussions on those issues to the extent 
reasonably applicable to each of them.  

20.7 Costs of procuring the Vacant Leased Areas 
(a) Each Party will bear its own costs, liabilities or expenses in order to achieve the Vacant 

Leased Areas by the Vacation Date but without liability on either Party to incur any costs, 
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liabilities or expenses to the Existing Tenants including in respect of any of the matters 
listed in clause 20.6(c), unless expressly provided for elsewhere in this Agreement. 

(b) The City: 

(i) is not required to cause the tenants of the Existing Tenants to comply with any  
obligation to make good the Leased Facilities nor any other provision of the 
Existing Lease that apply upon the Existing Leases coming to an end except as 
provided for in clause 20.7(b)(ii); and 

(ii) must not waive any right of the kind referred to in clause 18.2 without 
DevelopmentWA's agreement which will not be unreasonably withheld.  

(c) DevelopmentWA will assume liability and responsibility for the former Leased Premises on 
the earlier of the following to occur: 

(i) the date on which DevelopmentWA takes possession of the relevant Vacant 
Leased Area; or 

(ii) the date on which the City Management Order is revoked in respect of the relevant 
Vacant Leased Area, which the Parties will seek to occur as soon as possible after 
the Existing Lease comes to an end.    

21. Services and Roads 

21.1 Services 
DevelopmentWA shall be responsible for: 

(a) the relocation of Services provided to the premises under the Existing Leases, and 
associated infrastructure, from the Leased Facilities to the new site for those tenancies 
nominated by DevelopmentWA in accordance with clause 20.4; 

(b) the relocation of any Services provided to infrastructure existing within the Marina Project 
Area as at the Commencement Date, to the extent required during the construction of the 
Project; 

(c) management of Service providers during the construction of the Project; and 

(d) providing notice to the City of any anticipated Services closures or interruptions. 

21.2 Roads 
Subject to the Limitations and the terms of this Agreement, including the agreements in relation to 
Handover: 

(a) DevelopmentWA shall be responsible for the design and construction of the roads, and 
associated drainage, required as part of the Project;  

(b) roads will be created by plan and upon subdivision of land affected by the Completed 
Roads, dedicated as a road and the care, control and management placed with the City in 
accordance with the Transfer Deed; and 

(c) the City must provide all reasonable assistance to DevelopmentWA in relation to the 
planning, approval and dedication of the roads required as part of the Project. 

22. Existing infrastructure 

22.1 Existing jetties 
The Parties acknowledge and agree that: 

(a) there are existing jetty structures within the existing marina that are owned by the City 
(Existing Jetties);  

(b) DevelopmentWA may elect to acquire or use the Existing Jetties within the Marina Project 
Area or elsewhere, by notice in writing to the City (Jetty Call Notice);  
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(c) upon receipt of the Jetty Call Notice of DevelopmentWA's election, the City will contribute 
the Existing Jetties in accordance with clause 15.3(j)(iii) of the Transfer Deed; 

(d) if DevelopmentWA gives notice that it does not intend to issue the Jetty Call Notice, or 
otherwise if the Parties are unable to reach agreement in relation to the acquisition or use 
of the Existing Jetties by DevelopmentWA within 3 months of service of a Jetty Call 
Notice, DevelopmentWA:  

(i) may remove the Existing Jetties and store them landside within the Marina Project 
Area; and 

(ii) will provide to the City at least 20 Business Days' prior notice of such removal, 
following which the City must remove the Existing Jetties at its cost within a 
reasonable time after they are stored landside by DevelopmentWA. 

22.2 Existing public assets 
(a) For so long as all of the following apply: 

(i) both Parties are satisfied that it is safe for the public to access the area in 
question; 

(ii) the City wishes to keep the area in question open to the public; and 

(iii) the area in question is either freehold land owned by the City or Crown land the 
subject of a management order in favour of the City, 

the City will be responsible for the maintenance and management of the existing car 
parking area (including the collection of fees), public toilets and beach area within the 
Marina Project Area in accordance with its Statutory Responsibilities.  

(b) If the public assets referred to in this clause can remain open and accessible to the public 
after the transfer of the relevant areas to the State or DevelopmentWA in accordance with 
the Transfer Deed, the City may in its discretion take a licence of those areas from the 
State or DevelopmentWA on terms reasonably acceptable to both Parties.  

22.3 Relocation of other infrastructure 
Without limiting the obligations of DevelopmentWA, the Marina Manager shall be responsible for 
arranging the relocation of the following existing infrastructure: 

(a) the infrastructure owned by DoT, including navigational aids within the waterways or 
located on Lot 1029, which shall be relocated in consultation with DoT; and 

(b) the infrastructure owned by the Bureau of Meteorology, which may be relocated to Lot 
1029, which will be in consultation with the City if the infrastructure is to be relocated on 
land that is being retained by the City.   

Part F – Future management and handover 

23. Divestment Strategy, Construction and Handover of Future City Areas  

23.1 Divestment Strategy 
The Parties acknowledge that the Divestment Strategy outlines or must outline, amongst other 
things, the agreed: 

(a) layout and location of the Future City Areas to be transferred to, placed with or vested in 
the City following the completion of the Project or a particular stage of the Project by 
DevelopmentWA;  

(b) purpose of the reserves to be placed with the City for its care, control and management; 
and 



 

Development Agreement   
MinterEllison | Ref:  SJE:LJR 1224217   Page 34
ME_201636124_9 

(c) powers for the City to lease and licence the reserves (subject to the prior consent of the 
Minister for Lands) to be placed with the City. 

23.2 Construction of Future City Areas 
(a) The Future City Areas must: 

(i) be developed by DevelopmentWA as a component of the Project; 

(ii) be located within the Marina Project Area; and 

(iii) be to the east of the Boundary of Responsibility. 

(b) In relation to achievement of Practical Completion of the Future City Areas the following 
applies: 

(i) before DevelopmentWA awards, or allows a contractor to award, Practical 
Completion, DevelopmentWA must: 

(A) give the City notice of its intention to do so, which notice must include 
details of Defects (if any); 

(B) inspect the works in question with the City and the contractor; 

(C) provide the City with information and documentation in relation to the 
works as the City reasonably requests; and 

(D) have due regard to any feedback from the City in relation to whether or 
not there are Defects in the Future City Area and whether or not Practical 
Completion should or should not be awarded; and 

(ii) DevelopmentWA must keep the City informed of the rectification of Defects in 
accordance with clause 23.9; and 

(iii) to enable the time period in paragraph (a) of the definition of Upkeep 
Responsibility Date to be calculated, DevelopmentWA will give a notice to the City 
of the date on which Practical Completion has occurred. 

23.3 Handover of Future City Areas 
(a) Subject in all respects to this clause 23, the City accepts Statutory Responsibility for the 

Future City Areas on the applicable Statutory Responsibility Date. 

(b) The Parties agree that the standards and requirements applicable to DevelopmentWA's 
liability for Upkeep Responsibility of a Future City Area in accordance with this clause 23, 
will be the higher of: 

(i) the standards and requirements described in the definition of 'Upkeep 
Responsibility' in this Agreement; or 

(ii) the standards and requirements imposed in any condition of the subdivision 
approval under the Planning and Development Act 2005 for the Future City Area. 

(c) Irrespective of whether or not the Statutory Responsibility Date has occurred and despite 
the fact that Statutory Responsibility may have occurred, until the Upkeep Area Handover 
Date DevelopmentWA is liable for and must pay for Upkeep Responsibility of the Future 
City Areas. 

(d) The City is liable for and must pay for Upkeep Responsibility for the Future City Areas on 
and from the applicable Upkeep Area Handover Date. 

(e) If a Party (First Party) incurs a cost or expense in relation to a Future City Area that in 
accordance with clause 23.3(c) or clause 23.3(d) was the responsibility of the other Party 
(Second Party) then the Second Party must reimburse the First Party, the amount of the 
cost or expense. 

(f) Where a Future City Area spans more than one Upkeep Area then the Parties must make 
a fair and reasonable apportionment of Upkeep Responsibility between the Upkeep Areas 
and clause 23.3(c) and clause 23.3(d) will apply in relation to the portion allocated to each 
Upkeep Area. 
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23.4 Timing of Handover of an Upkeep Area 
(a) DevelopmentWA will nominate the proposed date on which Handover of an Upkeep Area 

is anticipated to occur being the proposed Upkeep Area Handover Date, by providing 30 
days' prior written notice to the City of the anticipated handover date, with such date being 
no earlier than in relation to: 

(i) the Future Club Facilities Lot, the date that is 60 days after Practical Completion of 
the Future Club Facility Lot Works; and 

(ii) each other Future City Area, the respective Upkeep Responsibility Date for that 
Upkeep Area. 

(b) The written notice nominating the Handover must, as the case may be, either: 

(i) confirm compliance with all of the obligations that apply on Handover; or 

(ii) describe those obligations that are yet to be completed but will be completed by 
the Upkeep Area Handover Date.   

(c) DevelopmentWA will provide at least 14 days' prior written notice to the City nominating a 
date or dates prior to the proposed Upkeep Area Handover Date on which 
DevelopmentWA and City officers can meet to inspect the Future City Areas with relevant 
contractors (Inspection Date).  

(d) Handover of Upkeep Responsibility and the Upkeep Area Handover Date cannot occur 
unless and until: 

(i) all of the obligations in relation to the Upkeep Responsibility that apply on the 
Upkeep Responsibility Date have been completed; and 

(ii) Statutory Responsibility for that Upkeep Area is with the City. 

(e) The City may give DevelopmentWA notice of outstanding obligations in relation to the 
Upkeep Responsibility that apply on the Upkeep Responsibility Date.   

(f) Upon request DevelopmentWA must provide the City with: 

(i) details of all contractors and service providers relating to the Upkeep 
Responsibilities including copies of the applicable agreements; 

(ii) details of the insurances held by those contractors and service providers; 

(iii) full plans and specifications for the Future City Area and all plant, equipment and 
improvements; 

(iv) details of DevelopmentWA’s compliance with the Handover Obligations; 

(v) registers of repairs and maintenance; and 

(vi) details of all Defects, Defect liability periods and actions to rectify Defects.  

23.5 Inspection 
(a) The Parties must each ensure that relevant officers attend onsite on the nominated 

Inspection Date, or another inspection date agreed by the Parties, to: 

(i) inspect the Upkeep Area subject to the respective Handover; and 

(ii) confirm either: 

(A) Handover;  or 

(B) the outstanding obligations that need to be completed in order to achieve 
Handover. 

(b) Where there are outstanding obligations that need to be completed DevelopmentWA will 
complete those outstanding Handover Obligations and provide notice of a revised Upkeep 
Area Handover Date and an inspection will occur again. 

(c) The process will continue until all Handover occurs. 
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23.6 Portion Handover 
The Parties must work together collaboratively and cooperatively to effect the Handover of the 
relevant portion of Future City Areas to the City, subject to DevelopmentWA complying with the 
obligations that apply on Handover in accordance with this clause 23, provided it is agreed that: 

(a) Upkeep Responsibility will transfer from DevelopmentWA to the City on a staged basis; 
and 

(b) unless the City agrees otherwise, there can only be one Handover for each Upkeep Area. 

23.7 Assumption of costs on Handover 
For the avoidance of doubt and without limitation to any other provision in this Agreement or the 
Project Documents, on and from Handover in relation to any portion of the Future City Areas until 
the date that the final subdivision proposed by DevelopmentWA has been completed and the 
certificate of titles issued in respect of it the City must maintain at its cost that portion of the Future 
City Area transferred to or placed with the City pursuant to the Divestment Strategy and the 
Transfer Deed, in accordance with best practice asset management and otherwise to a standard 
and condition: 

(a) commensurate with the standard and condition of the Future City Areas as at Handover, 
subject to fair wear and tear; and 

(b) consistent with the Project Vision. 

23.8 Statutory Responsibility 
The Parties agree to ensure the Future City Areas are transferred to, placed with or vested in the 
City (as applicable) on or about the Statutory Responsibility Date, in accordance with the terms of 
the Transfer Deed and notwithstanding clauses 23.3 to 23.7 inclusive of this Agreement, including 
by: 

(a) as appropriate, DevelopmentWA consenting to the revocation of any management orders 
affecting the relevant portion of Public Open Space in respect of which it is the 
management body; 

(b) the City accepting the vesting or grant of management orders placing with it the care, 
control and management of the relevant portion of Public Open Space; 

(c) DevelopmentWA transferring, and the City accepting the transfer of, any Future City Areas 
in fee simple; and 

(d) do all other things necessary to transfer ownership and control of the Future City Areas to 
the City.  

23.9 Defects 
(a) In relation to the Future City Areas, the Parties must establish procedures for the proactive 

identification, reporting, recording, monitoring, managing of Defects and Defects Liability 
Periods.  

(b) DevelopmentWA must provide the City with all information held by DevelopmentWA in 
relation to the identification, reporting, recording, monitoring, managing of Defects and 
Defects Liability Periods. 

(c) In relation to any Defects in the Future City Areas (including any alterations, additions or 
improvements to those Future City Areas) that arise or are identified (whether by 
DevelopmentWA, the City or otherwise) before the expiry of the Defects Liability Period, 
DevelopmentWA must cause the contractor or subcontractor who undertook the works to 
rectify, remedy and make good the Defect in accordance with the terms of the relevant 
contract. 

(d) DevelopmentWA must enter into agreements with its consultants and contractors that are 
consistent with clause 23.9(a) but which are not required to impose any representations or 
warranties as to Defects, or a Defects Liability Period, in excess of those which are usually 
imposed in accordance with good industry practices and all industry codes applicable to 
the relevant industry (Third Party Contract). 
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(e) Subject to the City notifying DevelopmentWA of any Defect and DevelopmentWA agreeing 
(acting reasonably) that it constitutes a Defect, DevelopmentWA must as and when 
requested by the City to do so during an applicable Defects Liability Period or statutory 
limitation period: 

(i) exercise and enforce all then existing rights against its contractors under the 
applicable Third Party Contract or at law in relation to the rectification, remedying 
and making good that Defect, if DevelopmentWA considers (acting reasonably) 
that there is a reasonable probability of success of taking such action; or 

(ii) use reasonable endeavours to procure the benefit of then existing rights against 
its contractors under the applicable Third Party Contract or at law in relation to the 
rectification, remedying and making good that Defect to be exercisable by the City 
including by an assignment or transfer of those rights to the City.  

(f) DevelopmentWA will ensure that the Third Party Contract it enters into with the builder 
appointed to construct the building on the Future Club Facility Lot contains: 

(i) a requirement that the City has, pursuant to section 11 of the Property Law Act 
1969 (WA), the benefit of any warranties or representations given by the builder in 
favour of DevelopmentWA, with respect to the builder’s works and services; and  

(ii) the requirement that the builder ensure that its subcontracts contain the 
requirement that the City has, pursuant to section 11 of the Property Law Act 1969 
(WA), the benefit of any warranties or representations given by the subcontractor 
in favour of DevelopmentWA with respect to that subcontractor’s works and 
services.  

(g) DevelopmentWA will: 

(i) provide the City with a copy of the builder's Third Party Contract the subject of 
clause 23.9(f), when requested by the City;  

(ii) provide all reasonable assistance to the City to enable it to enforce and enjoy the 
benefit of the warranties and representations given in favour of the City under 
clause 23.9(f) in respect of the builder's Third Party Contract. 

23.10 Management and control of Future Marina Areas 
For the avoidance of doubt and subject to clause 25:  

(a) as at the Commencement Date, it is intended that DevelopmentWA will retain control and 
responsibility for the Future Marina Areas after Practical Completion on an interim basis; 
and 

(b) if required by DevelopmentWA, the Parties agree to negotiate in good faith a further 
agreement to document any interface between the City and DevelopmentWA's 
responsibilities along the Boundary of Responsibility, amongst other things that may 
elaborate upon but not increase the liability of the City in relation to the area in proximity to 
the Boundary of Responsibility.  

23.11 No fetter 
Nothing in this clause 23 fetters, impacts or limits the Parties respective statutory rights, powers 
and functions in relation to the Future City Areas.  

24. Boundary of Responsibility 

24.1 Limits of Boundary  
(a) The Boundary of Responsibility is: 

(i) fixed and cannot be varied without the written agreement of the City; and 

(ii) subject to clause 24.1(c), is a vertical plane along the boundary. 

(b) Unless the City agrees otherwise in writing, DevelopmentWA must: 
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(i) not do anything that imposes responsibilities or obligations on the City in relation 
to the area to the west of the Boundary of Responsibility; and 

(ii) not agree to any management orders in favour of the City that impose any 
obligations or responsibilities in relation to the area to the west of the Boundary of 
Responsibility, 

subject to clause 24.2.  

(c) For the avoidance of doubt it is agreed that the following are located or are deemed to be 
located to the west of the Boundary of Responsibility and as such are the responsibility of 
DevelopmentWA and any future Marina Manager: 

(i) jetties; 

(ii) internal revetment walls;  

(iii) breakwaters and seawalls; 

(iv) boat trailer car park; 

(v) boat ramps; and 

(vi) any structures to prevent shoreline erosion, 

and all additions and improvements that form part of or support these items. 

24.2 Marina management access 
The City agrees to grant or consent to the grant of appropriate access rights (including in an 
easement or easements) on terms and conditions acceptable to the Parties (acting reasonably) to 
DevelopmentWA and any appointed Marina Manager (and their successors in title) for the 
purposes of carrying out obligated functions within the Marina Project Area, including the 
maintenance, repair or replacement of any of the infrastructure specified in clause 24.1(c) or to 
carry out any coastal management processes. 

25. Marina Management 

25.1 Application of clause 
This clause 25 will only apply in the circumstance that a Marina Manager is appointed, or is 
proposed to be appointed, by DevelopmentWA. 

25.2 Responsibility of a Marina Manager 
(a) The Parties agree that a Marina Manager may be appointed generally in relation to the 

long-term management and/or maintenance of the relevant portions of the Future Marina 
Areas. 

(b) The Marina Manager's roles and functions may include, specifically: 

(i) the management of: 

(A) the marina waterway including breakwaters and internal revetment walls; 

(B) mooring pens within the marina and boat stackers;  

(C) boat ramps;  

(D) boat trailer parking; and 

(E) hardstand and associated improvements and buildings; and 

(ii) safety, maintenance, repair, upgrade and replacement of the Future Marina Areas.  

(c) DevelopmentWA shall determine the requirement for a Marina Manager, and if required, 
the scope of the role, functions and responsibilities to be performed by any Marina 
Manager, having regard to:  

(i) consultation with DoT; 

(ii) consultation with the City;  
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(iii) consultation with DPLH (as required); and 

(iv) any interface with the services that will be provided by the City along the Boundary 
of Responsibility, in the ordinary course of it performing its functions as local 
government authority.  

25.3 Appointment of Marina Manager 
(a) DevelopmentWA shall determine the process for the procurement of any Marina Manager 

and the terms on which the Marina Manager will be appointed, pursuant to the Marina 
Management Deed, in consultation with DPLH, DoT and the City, which for the avoidance 
of doubt may include the appointment of DoT which is, at the Commencement Date, the 
preferred future Marina Manager.  

(b) Any decision by DevelopmentWA in relation to the procurement and appointment of a 
Marina Manager will be final and binding, provided that DevelopmentWA can demonstrate 
to the City that DevelopmentWA is satisfied that the Marina Manager is a person capable 
of performing that role. 

(c) DevelopmentWA must ensure that the Marina Manager enters into the Marina 
Management Deed with the City in relation to those aspects of the Project where the City 
and the Marina Manager will need to engage with each other, including the matters 
referred to in the definition of Marina Management Deed and clauses 24 and 25.2. 

(d) Without limiting clause 25.3(a), the Parties acknowledge that the Marina Manager shall 
not be a party related to the Ocean Reef SSC or Marine Rescue Whitfords. 

(e) To the extent that DevelopmentWA elects to retain any role in relation to the management 
of the Future Marina Areas other than on an interim basis, the Parties agree to negotiate 
in good faith such further agreement as may be required to document the Parties' 
respective rights and responsibilities in relation to the same. 

(f) It is the desire of the City that the Future Marina Area remains Crown Land and if ever 
freeholded then the freehold ownership of the Future Marina Area remains with the State. 

25.4 City not obliged to be the Marina Manager 
For the avoidance of doubt, DevelopmentWA acknowledges that the City will not be the Marina 
Manager. 

26. Further Project revenue and asset opportunities  

26.1 Parking revenue 
The Parties agree that following the Handover of the Public Parking Areas: 

(a) the City may charge parking fees for the use of the Public Parking Areas; and 

(b) any parking fees charged by the City will be initially set at a rate that does not inhibit public 
visitation to, and the activation of, the Marina Project Area but does provide a return to the 
City.  

26.2 City Specified Area Rates 
(a) DevelopmentWA acknowledges that the City will seek to apply a Specified Area Rate in 

accordance with the Local Government Act in relation to all or some parts of the Marina 
Project Area. 

(b) The City acknowledges section 32 of the Western Australian Land Authority Act 1992 
(WA). 

(c) In developing any proposals or applications for a Specified Area Rate that is proposed to 
apply to some or all of the Marina Project Area, the City agrees to use reasonable 
endeavours to: 

(i) provide prior notice to and consult with DevelopmentWA in relation to the 
proposed rates; and 
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(ii) have regard to any reasonable suggestions or concerns raised by 
DevelopmentWA in relation to the Specified Area Rate.   

26.3 No warranty  
Notwithstanding anything in this Agreement, the City acknowledges and agrees that 
DevelopmentWA provides no representation, warranty or guarantee: 

(a) in relation to the City securing any particular amount, source of income or commercial 
opportunity referred to in this Agreement; and 

(b) that the City can or will achieve all components of the City Return (including the 
components referred to in paragraph (a), (b), (c), (f), (g) and (h) of the definition of City 
Return). 

Part G – General provisions  

27. Exclusion of liability 
The City agrees that DevelopmentWA shall not be liable for, and the City releases 
DevelopmentWA from, all liability, loss, damages, or claims arising from, and costs and expenses 
incurred in connection with: 

(a) City Lots and City Crown Land (or portions of the same), when and for as long as they are 
owned by, vested in or placed with the City during the Term; and 

(b) Future City Areas on and from the date on which they are transferred to, placed with or 
vested in the City but subject to any outstanding Handover Obligations and 
DevelopmentWA's obligations under clauses 23.9(e) to 23.9(g) (inclusive), 

except to the extent caused or contributed by: 

(c) a breach by DevelopmentWA of this Agreement or any other agreement between the City 
and DevelopmentWA relating to the Project; or 

(d) the negligence, misconduct, breach or default of DevelopmentWA or its consultants, 
contractors, employees, agents and invitees. 

28. Publicity and community announcements  
Subject to the Limitations, the Parties shall work collaboratively to prepare and agree on the 
contents of, and make, any public announcements in connection with this Agreement or the 
Project, in accordance with any communications protocol agreed by the Parties, unless such 
announcement is required by Written Law, planning regulation or Ministerial direction, in which 
case the Party required to make an announcement must, to the extent practicable, first consult 
with and take into account the reasonable requirements of the other Party. 

29. Insurance  
DevelopmentWA must: 

(a) maintain appropriate insurance cover with RiskCover in relation to risks that a reputable 
developer would normally insure for projects of a nature and size similar to the Project; 
and 

(b) ensure that its contractors and service providers likewise maintain appropriate insurance 
cover in relation to risks that a reputable contractor or service provider would normally 
insure for projects of a nature and size similar to the Project.  
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30. Information 

30.1 Exchange  
Further to the intent of co-operation and collaboration contemplated by this Agreement, each 
Party will promptly share or supply relevant data, information and knowledge and provide updated 
data, information and knowledge as may be relevant to the Project and requested by the other 
Party, subject to: 

(a) the exception contained in clause 30.2; 

(b) the requirements of any Written Law, government policy or policy of the Party; and 

(c) any terms and conditions imposed by the disclosing Party in relation to any confidential 
information that is disclosed.  

30.2 Confidentiality 
(a) Subject to any Written Law, each Party may withhold confidential or commercially 

sensitive information from the other Party at its discretion. 

(b) Each Party and its Representative receiving confidential or commercially sensitive 
information from another Party under this Agreement will keep it confidential except: 

(i) as required by any Written Law or order of any court or other tribunal having 
jurisdiction to order its production; 

(ii) where the information is public knowledge (but not because of a breach of this 
Agreement) or the party has independently created the information; or 

(iii) where disclosure is made to a person who must know for the purposes of this 
Agreement or to make decisions in relation to this Agreement on the basis that the 
person keeps the information confidential or is otherwise subject to an obligation 
to keep the information confidential. 

30.3 Intellectual Property Rights 
Any Intellectual Property Rights held in any information or other thing shared under this 
Agreement will remain the property of the relevant Party or other person, and the sharing of the 
information or other thing under this Agreement will not entitle any other Party to use or exploit it.  

31. Goods and services tax 

31.1 Interpretation 
Words or expressions used in this clause 31, which are defined in the A New Tax System (Goods 
and Services Tax) Act 1999 (Cth) or, if not so defined, then which are defined in the Trade 
Practices Act 1974 (Cth), have the same meaning in this clause. 

31.2 Gross up of consideration 
Despite any other provision in this Agreement, if a Party (Supplier) makes a supply under or in 
connection with this Agreement on which GST is imposed (not being a supply the consideration 
for which is specifically described in this Agreement as GST inclusive): 

(a) the consideration payable or to be provided for that supply under this Agreement but for 
the application of this clause (GST exclusive consideration) is increased by, and the 
recipient of the supply (Recipient) must also pay to the Supplier, an amount equal to the 
GST payable by the Supplier on that supply; and 

(b) the amount by which the GST exclusive consideration is increased must be paid to the 
Supplier by the Recipient without set off, deduction or requirement for demand, at the 
same time as the GST exclusive consideration is payable or to be provided. 
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31.3 Reimbursements (net down) 
If a payment to a Party under this Agreement is a reimbursement or indemnification, calculated by 
reference to a loss, cost or expense incurred by that Party, then the payment will be reduced by 
the amount of any input tax credit to which that Party is entitled for that loss, cost or expense. 

31.4 Tax invoices 
The Supplier will provide a tax invoice. 

32. Notices 
(a) A notice or other communication under this Agreement is only effective if it is: 

(i) in writing, signed (and in the case of email, includes the sender's full signature 
block, being the sender's name, title and organisation, but does not require an 
electronic signature); and  

(ii) either left at the addressee's address or sent to the addressee by post or email.   

(b) If the notice or communication is sent by: 

(i) mail, it is taken to have been received 3 Business Days after it is posted; 

(ii) email, it is taken to have been received when the sender of the email receives a 
confirmation of delivery message generated by the sender's system. 

(c) Each Party's mail and email address for the service of notices, at the Commencement 
Date, is set out in the Details at the front of this Agreement. 

33. Force Majeure 

33.1 Notice of Force Majeure Event 
If a Force Majeure Event occurs and the affected Party wants to rely on the Force Majeure Event, 
then it must notify the other Party in writing of the occurrence of the Force Majeure Event and the 
circumstances resulting or arising from it.  The notice must give: 

(a) details of the Force Majeure Event; 

(b) details of the obligations under this Agreement which are affected by the Force Majeure 
Event; 

(c) details of the action that the Party affected by the Force Majeure Event has taken and 
proposes to take to remedy the circumstances or situation arising or resulting from the 
Force Majeure Event; and 

(d) an estimate of the time during which the Party was or will be unable to carry out the 
affected obligations due to the Force Majeure Event. 

33.2 Information 
A Party affected by a Force Majeure Event must keep the other Party reasonably informed of the 
steps being taken to mitigate the effect of the Force Majeure Event upon the performance of that 
Party's obligations under this Agreement and of an estimate of the duration of any delays. 

33.3 Rights after Force Majeure Event 
During and after a Force Majeure Event, a Party's obligations under this Agreement which are 
affected by the Force Majeure Event will be suspended, but only to the extent, and for so long as, 
such obligations are genuinely affected by the Force Majeure Event. 

33.4 No default 
A Party will not be deemed to be in default of its obligations under this Agreement in so far as 
failure or delay in the observance or performance of those obligations by that Party is caused by a 
Force Majeure Event.  Each Party must act reasonably to remedy and overcome the effects of a 
Force Majeure Event without unreasonable delay. 
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33.5 Cessation of Force Majeure Event 
When the period for which a Party's obligations are affected by a Force Majeure Event ceases, 
that Party must, within a reasonable time, recommence performance of all obligations under this 
Agreement which are affected by the Force Majeure Event. 

34. Disputes 
(a) Each Party must use their reasonable endeavours to avoid any form of dispute under this 

Agreement. 

(b) Should a dispute arise between the Parties: 

(i) the Representative of either Party shall provide notice to the other of the dispute 
(Dispute Notice); 

(ii) the Parties must nominate a representative to meet to in good faith attempt to 
resolve the dispute within 10 Business Days of service of the Dispute Notice 
(Initial Meeting); and 

(iii) if the Parties cannot resolve the dispute the Chief Executives of each Party must 
meet within 20 Business Days of the Initial Meeting to meet to resolve the dispute 
in good faith. 

(c) If no outcome to a dispute is reached within 20 Business Days of a meeting of the Chief 
Executives in accordance with this clause, and if the dispute is of a complex technical 
nature, then: 

(i) the Parties shall jointly appoint an appropriate independent expert to resolve the 
dispute as an expert; 

(ii) such expert's determination shall be binding; 

(iii) each Party shall bear the costs of the appointment of the expert equally; 

(iv) if the Parties cannot agree on an appropriate expert to be appointed, the Parties 
shall request that the appropriate body noted below nominates an expert to 
determine the dispute: 

(A) for financial disputes, the President (WA Branch) of Chartered 
Accountants Australia and New Zealand is to be requested to nominate a 
registered accountant with at least 10 years' experience for the Parties to 
appoint;  

(B) a dispute relating to a land valuation, the Australian Property Institute or 
the Valuer-General's office (as applicable) is to be requested to nominate 
a valuer with at least 10 years' experience for the Parties to appoint;  

(C) for a construction dispute, the General Manager of Engineers Australia 
(WA Division) is to be requested to nominate a construction engineer with 
at least 10 years' experience for the Parties to appoint; and 

(D) for legal or other disputes, the President of the Law Society of WA is to be 
requested to nominate a lawyer with at least 10 years' experience for the 
Parties to appoint. 

(d) Neither Party shall commence court proceedings without having first exhausted the 
processes outlined in this clause. 

(e) This clause is expressly subject to the Limitations and does not apply to a dispute in 
relation to the Limitations. 

35. General 

35.1 Costs 
Each Party must pay its own costs of negotiating, preparing and executing this Agreement. 
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35.2 Alterations 
This Agreement may be altered only in writing signed by each Party. 

35.3 Assignment 
(a) A Party may only assign a right under this Agreement with the prior written consent of the 

other Party. 

(b) DevelopmentWA must not assign, transfer or sell land in the Marina Project Area owned 
by DevelopmentWA  unless: 

(i) the assignee, transferee or buyer enters into a deed of covenant with the City 
agreeing to observe and perform DevelopmentWA’s covenants, agreements and 
obligations in this Agreement in relation to the relevant land; or 

(ii) clause 35.3(c) applies. 

(c) Clause 35.3(b)(ii) applies to the assignment, transfer or sale of land in the Marina Project 
Area: 

(i) in accordance with clause 5.3(a), clause 5.3(b) or clause 5.3(c); or 

(ii) in accordance with the Divestment Strategy, Transfer Deed or another provision of 
this Agreement; or 

(iii) that is land subdivided into residential or commercial lots to buyers in the ordinary 
course of undertaking the Project.  

35.4 Survival 
Any indemnity or any obligation of confidence under this Agreement is independent and survives 
termination of this Agreement.  Any other term by its nature intended to survive termination of this 
Agreement survives termination of this Agreement. 

35.5 No merger 
The rights and obligations of the Parties under this Agreement do not merge on completion of any 
transaction contemplated by this Agreement. 

35.6 Entire agreement 
Unless otherwise provided, the Project Documents constitute the entire agreement between the 
Parties in connection with its subject matter and supersedes all previous agreements or 
understandings between the Parties in connection with its subject matter. 

35.7 Further action and documents 
(a) Each Party must do, at its own expense, everything reasonably necessary (including 

executing deeds) to give full effect to this Agreement and any transaction contemplated by 
it. 

(b) The Parties agree to enter into any further agreements and documents on reasonable 
terms to give effect to the transactions contemplated by this Agreement. 

35.8 Severability 
A term or part of a term of this Agreement that is illegal or unenforceable may be severed from 
this Agreement and the remaining terms or parts of the terms of this Agreement continue in force. 

35.9 Waiver 
A Party does not waive a right, power or remedy if it fails to exercise or delays in exercising the 
right, power or remedy.  A single or partial exercise of a right, power or remedy does not prevent 
another or further exercise of that or another right, power or remedy.  A waiver of a right, power or 
remedy must be in writing and signed by the Party giving the waiver. 

35.10 Relationship 
Except where this Agreement expressly states otherwise, it does not create a relationship of 
employment, trust, agency or partnership between the Parties. 
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35.11 Governing law and jurisdiction 
This Agreement is governed by the law of Western Australia and each Party irrevocably and 
unconditionally submits to the non-exclusive jurisdiction of the courts of the State of Western 
Australia. 

35.12 Counterparts 
This Agreement may be executed in counterparts.  All executed counterparts constitute one 
Agreement. 
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Signing page 
The Common Seal of WESTERN  
AUSTRALIAN LAND AUTHORITY  
was hereunto affixed with the authority  
of its Board in the presence of:  
 

 

 

_______________________________ 

Chief Executive Officer 

 

 

_______________________________ 

Board Member 

 

 

 

 

THE COMMON SEAL of the    
CITY OF JOONDALUP was hereunto affixed by 
authority of a resolution of the council in the 
presence of: 

  

 
 
 
   
Signature of Mayor  Signature of Chief Executive Officer 

  _____________________________________ 
Name of Mayor (print) Name of Chief Executive Officer (print) 
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Schedule 1 – Boundary of Responsibility 
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Schedule 2 – Concept Plan  
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Schedule 3 – Divestment Strategy 
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Schedule 4 – Future Marina Areas 
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Schedule 5 – Guiding Philosophies  
JSC5-05/09 OCEAN REEF MARINA PHILOSOPHY AND 

PARAMETERS – [07303, 04171] 
 

WARD: North-Central  
  
RESPONSIBLE Mr Garry Hunt 
DIRECTOR: Office of CEO 

 

 

PURPOSE / EXECUTIVE SUMMARY 

At the Ocean Reef Marina Committee meeting held on 2 December 2008, the Chief Executive 
Officer advised that the Committee should affirm the philosophy and parameters on which the 
project will be based to assist in clarifying and confirming its future direction.  
 

BACKGROUND 

The Ocean Reef Marina project development site is located on the coast at Ocean Reef and is 
approximately 61 hectares in area.  The site extends from just north of Swanson Way to north of 
Resolute Way.  The City purchased Part Lot 1029 at Ocean Reef in 1979 for a price of 
$525,000.  This purchase was made as an investment for the benefit of the community, to 
enable the development of a range of recreational, commercial and ancillary service uses. 

The project has been the subject of debate for over 30 years with a range of plans having been 
considered during this period of time.  The project was revitalised when, on 7 November 2004, 
the then Minister for Planning & Infrastructure announced that the State Government of the day 
would commit up to $700,000 towards concept plans and a structure plan aimed at transforming 
Ocean Reef boat launching facility into a world-class commercial and recreational marina. At 
that time the City estimated a total of $1.429m would need to be expended to undertake the 
project.  

In April 2007 Council agreed to the establishment of a Steering Committee, comprising the 
Chief Executive Officer, representatives of the Western Australian Planning Commission, 
Department of Planning and Infrastructure, LandCorp and the Water Corporation, to oversee 
the project. The Steering Committee has met on seven occasions to discuss the site in relation 
to ownership, planning implications, marine implications and boating infrastructure. 

In April 2007, Council also agreed to:  

1 Establish the Ocean Reef Marina Committee (as a Committee of Council).   

2 Note the Community Participation Plan for the Ocean Reef Marina as appropriate for 
community engagement. 

3 Establish a Community Reference Group of 34 people. 
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4 Support the proposed role for the Reference Group.   

The role of this group is to: 

• Help the City develop a concept design and structure plan for the Ocean Reef 
Marina; 

• Ensure the issues and concerns of the community are adequately represented; 

• Represent the interests of the wider community; 

• Act as a conduit to disseminate information and feedback to and from the wider 
community; and 

• Liaise with extended networks and community groups to facilitate information 
sharing about the project. 

During the development of Concept Plans 1 to 7, the Community Reference Group has met on 
five occasions to workshop and provide feedback into the planning process.  The Group has 
viewed Concept Plan #6.  Concept Plan #7 has only  slight modifications to Concept Plan #6. 

The considerable number of meetings, workshops, discussions and consultations over the past 
three years has resulted in the establishment of a number of guiding principles and philosophies 
for the development of the Ocean Reef Marina Structure Plan.  The affirmation and 
acknowledgement of these principles and philosophies will ensure the integrity of the project 
moving forward and that the vision of the City in bringing the Ocean Reef Marina project to a 
reality remains uncompromised.  The project philosophies and parameters are presented below. 
 

DETAILS 
 

Project Philosophy and Key Parameters 
 
1. Vision for the Development 

The City holds a vision for the Ocean Reef Marina site as a world class recreational, residential 
and tourism development that encapsulates high levels of environmental sustainability, 
community amenity and delivers economic growth and social benefit to the residents of the City 
of Joondalup.  The purpose of the vision is to articulate for the record and for historical purposes 
the intent of the Council in progressing the project, what it is trying to do and why it is trying to 
do it. 

The existing infrastructure at the Ocean Reef Boat Harbour is both outdated and ageing and no 
longer meets the expectations and needs of present and future generations of City residents or 
the wider Western Australian community.   The site has been recognised as having the potential 
for development as a major tourism and recreation node for over 30 years. 

The proposed facilities envisaged for the Ocean Reef Marina redevelopment provide the 
community with a state of the art iconic marina facility which caters for the needs of the 
community and provides a balance of residential, commercial and public amenities that will 
service the community and attract local and outside visitors into the future.  The development 
design principles seek to ensure that the development does not become an exclusive residential 
enclave but rather an equitable community based facility where visitor and resident alike, can 
enjoy a variety of first class amenities and leisure activities.   
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The City recognises that there is limited opportunity for development nodes along its ocean 
coast line that provides an interface with the community; therefore any development must 
maximise land use and built form in order to satisfy this unique opportunity while recognising the 
environmental integrity of the site. 

The project attempts to balance the needs of the community with the need to maintain and 
preserve the natural environmental.  The development concepts are sensitive and compatible 
with the existing environment and provide an interface between sustainable development and 
the natural marine and terrestrial environments. 

2. Environmental strategy 

The project concept plan has been developed using best practice management techniques that 
remain sympathetic to the natural environmental. 

The City acknowledges the environmental constraints identified in the preliminary reports 
prepared to date.  These include: 

• Coastal hydrology 

• Flora/fauna 

• Geotechnical 

• Public amenity issues 

By utilising up-to-date best practice urban design, architectural and construction techniques the 
Ocean Reef Marina can be a showcase for innovation in green design.  The City is committed to 
achieving a sustainable green development that sets a benchmark for major developments 
within Western Australia. 

Bush Forever 

The site has been accepted by the City and the State Government as a strategic tourism and 
development node; however the City also accepts the existence of Bush Forever within the 
development area (see attached Bush Forever site plan).  In consultation with the relevant 
government and environmental agencies the development concepts seek to enhance and 
safeguard the integrity of the Bush Forever site, taking into account the constraints existing to 
development within this type of natural environment. 

The City’s consultants have prepared preliminary reports on the site and further detailed 
analysis will be undertaken.   

3. Governance and Fiscal responsibility 

The City of Joondalup owns 27 hectares of valuable coastal land. The City also has a vesting 
interest over an additional 21 (approximately) hectares of Crown Land on the site.  As such any 
development on the site needs to take into account the present and future benefits for City 
residents and the greater Western Australian population. 
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Land Assembly of site: 
LOT NO  AREA  REGISTERED PROPRIETOR COMMENTS 
9000*  7.54ha  Water Corporation  Easement  
1032  2.69ha  City of Joondalup Easement  
1029  24.40ha  City of Joondalup  
45122*  36.92ha  State of Western Australia 

Interest Holder: City of Joondalup
Recreation 
Easement 

47831 / 15446*  32.03ha  State of Western Australia 
Interest Holder:  City of Joondalup

Recreation 
Telecommunications

47831 / 15445*  61.05ha  State of Western Australia 
Interest Holder:  City of Joondalup

Recreation 
Telecommunications

36732 / 10098  1.01ha  State of Western Australia  
Interest Holder:  Water Corporation

Breakwater 
Sewer Outfall

39014 / 10518  0.91ha  State of Western Australia 
Interest Holder:  Minister for 
Transport

Harbour 

39014 / 10519  0.20ha  State of Western Australia 
Interest Holder: Minister for Transport 

Harbour 

40064 / 10969  0.06ha  State of Western Australia 
Interest Holder: Water Corporation

Sewerage 

*Part of lot utilised 

Attachments refer: Site Plan 
   Bush Forever plan 
   Land assembly plan 

The City is clear on its role in the development of a structure plan and that it does not have the 
capacity to bring the development to fruition without a joint venture in association and 
agreement with the State Government or third parties. The action to date is in accord with the 
2004 funding arrangements to develop a Structure Plan. 

The City recognises that during the development process high ethical standards, probity, legal 
and legislative compliance and transparency are of vital importance.  To ensure that this 
objective is achieved, the City proposes to undertake: 

• Probity audit review and monitoring 

• Internal audit review and monitoring 

• Development of comprehensive and robust Business Cases and Financial Analysis. 

• Extensive risk management assessment and monitoring 

• Legal compliance via legal consultation  

The City also understands that its endorsement of a draft concept plan is only the first step in a 
complex approval process and that, in liaison with other key stakeholders, it should facilitate 
negotiations with the relevant statutory bodies to expedite the project to Structure Plan stage.  It 
will then determine, in association with the State Government, how the project can be best 
progressed to construction stage. The exact mechanism to achieve this will need to be the 
subject of discussion and negotiations with the State Government.  Timely delivery is seen as a 
major issue given that the Ocean Reef Marina development has been discussed by various 
Councils for more than 30 years. 
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Through its appointment of suitably qualified consultants and peer review panels in the areas of 
planning and urban design, the environment, financing, engineering and infrastructure, the City 
is ensuring its responsibility that the development meets community, legislative and 
sustainability expectations is met. 

4. Liaison Protocol 

It is clearly understood by the City that the development of the project is in partnership with the 
Department of Planning and Infrastructure and the Ministries of Planning, Transport and Lands.  
Liaison at all stages with the State Government is of paramount importance in bringing the 
development to completion. 

Through the instigation of the Ocean Reef Marina Steering Committee comprising 
representatives from the Department of Planning and Infrastructure, Water Corporation and 
Landcorp, the City maintains a strong liaison protocol with the key State Government 
stakeholders.  Preliminary representation has been made to the Ministers for Transport, Lands 
and Planning and the Environmental Protection Authority, in an effort to ensure there is 
transparent, co-operative communication and consultation. 

The strategic value and implicit importance of community consultation in the development of the 
Ocean Reef Marina has been addressed, with a community consultation plan being prepared 
and implemented which included the formation of the Ocean Reef Marina Community 
Reference Group.  The Community Reference Group includes representatives from both 
stakeholder clubs (Whitfords Volunteer Sea Rescue Group and the Ocean Reef Sea Sports 
Club).  Any proposed redevelopment of their existing facility will seek to maintain and enhance 
the important role these clubs play within the community. 

Recognising the importance of providing further opportunities for community consultation and 
comment through both formal and informal processes, the City has prepared a communications 
plan to ensure the community is kept fully informed of the status of the project as it proceeds 
forward.  This plan has been developed in accordance with the City’s Public Participation Policy 
and Strategy. 

5. Commerciality 

The design principles shall attempt to meet the need for world class amenities and be of 
suitable high commercial value. By adopting advanced best practice building philosophies (eg 
green building concepts, energy efficiency, sustainability etc), the Ocean Reef Marina has the 
potential to be an iconic City landmark the development of which may provide the City with 
future financial and social benefits for its residents for generations to come. Fundamental to 
achieving this is the generation of income streams through parking regimes, fees and charges 
for rights to occupy and other income generating opportunities. 

The City acknowledges the importance of maintaining public ownership of this strategically 
valuable City site and of generating a commercial revenue stream from the site.  As such the 
right to occupy is proposed to be granted predominantly on a leasehold basis, determined by 
the land assembly and in accordance with Crown Land development constraints. 

However as the City is also mindful that the project provide a return on investment; the 
establishment of a joint venture partnership (either public, private or a combination) and best 
practice financial management is seen as an integral component of the achievement of this 
outcome. 

 



 

Development Agreement   
MinterEllison | Ref:  SJE:LJR 1224217   Page 60
ME_201636124_9 

A Memorandum of Understanding (MOU) would need to be negotiated between the State 
Government and the City to ensure the roles and responsibilities of the parties involved in 
implementing the project are clear and defined.  The MOU would need to set out the broad 
scope of the project and detail the implementation phases, costs and revenue sharing as well 
as ongoing management and maintenance arrangements.  The MOU would serve as a 
statement of the intention between the State and City (being the principal landowners) and it is 
not intended to be legally binding on either party. 

SUMMARY 

It is viewed as appropriate and necessary that the Ocean Reef Marina Committee considers 
and affirms a vision for the Ocean Reef Marina project site and endorses development protocols 
for the site as outlined above, which comprise the project philosophy and key parameters. 

Project Philosophy and Key Parameters 

1 Development Vision 
• World class recreation, residential and tourist development 
• Sustainable community amenity 
• Social and economic benefit to all residents 
• Balance of public, residential and commercial amenities 
• Equitable facility for visitors and residents 
• Social and economic maximisation of land use 
 

2 Environmental Strategy 
• Best practice management techniques 
• Coastal processes 
• Flora/fauna 
• Geotechnical 
• Public amenity 
• Innovation in green design and sustainability 
• Conservation, maintenance and management of the Bush Forever site 

 
3 Governance and Fiscal responsibility 

• High ethical standards 
• Probity, legal and legislative compliance 
• Accurate and timely expediency in the preparation and submission of required 

documentation for the approval of a Structure Plan 
• Due diligence in the engagement of professional consultants to undertake 

reports/studies 
• Transparent, accountable decision making process 

 
4 Liaison protocol 

• Successful, sustainable partnerships with State Government departments and 
agencies 

• Transparent, co-operative communication and consultation with all relevant 
agencies 

• Transparent, co-operative communication and consultation with City of Joondalup 
residents and the wider community 

• Development of a Memorandum of Understanding with the State Government 
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5 Commerciality 
• Best practice financial management 
• Maintaining public ownership in accordance with statutory requirements 
• Establishment of a joint venture partnership 

Link to Strategic Plan: 
• Key Focus Area:  Leadership and Governance – 1.1 OBJECTIVE:  To engage 

proactively with the community. 
 
• Key Focus Areas:  The Built Environment – 4.2 OBJECTIVE:  To progress a range of 

innovative and high quality urban development projects within the City – 4.2.1 
STRATEGIES: Develop a concept for, and commit to, the development of land at the 
Ocean Reef Marina site. 

Legislation – Statutory Provisions: 

The City is governed by the requirements of the Local Government Act in relation to dealings 
involving commercial undertakings and land development. 

Risk Management considerations: 

A detailed Risk Management Assessment Report outlining the risks apparent to the project has 
been prepared and continues to be updated. 

Financial/Budget Implications: 

As outlined in Item 2 of this Agenda. 

Policy implications: 

Development of the project will be in accordance with the City’s policies and procedures. 

Regional Significance: 

The development of the Ocean Reef Marina will become a significant tourist/visitor destination 
and a key focal point within the North West City corridor. 

Sustainability implications: 

Progression of the structure planning process will facilitate a number of studies/reports that 
address key issues pertaining to sustainability ie economic feasibility, environmental 
sustainability. 

Consultation: 

A public participation and communications strategy has been prepared for the project.  To date 
significant community consultation has occurred via feedback from the Community Reference 
Group and community surveying. 

COMMENT 

Not applicable. 
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ATTACHMENTS 
 
Nil. 
VOTING REQUIREMENTS 

Simple Majority 
 
RECOMMENDATION 
 
That Council ENDORSES the following Project Philosophy and Key Parameters related to 
the Ocean Reef Marina Development project: 
 
1 Development Vision 
 

• World class recreation, boating, residential and tourist marina development 
• Sustainable community amenity 
• Social and economic benefit to all residents 
• Balance of public, residential and commercial amenities 
• Equitable facility for visitors and residents 
• Social and economic maximisation of land use 

 
2 Environmental Strategy 
 

• Best practice management techniques 
• Coastal processes 
• Flora/fauna 
• Geotechnical 
• Public amenity 
• Innovation in green design and sustainability 
• Conservation, maintenance and management of the Bush Forever site 

 
3 Governance and Fiscal responsibility 
 

• High ethical standards 
• Probity, legal and legislative compliance 
• Accurate and timely expediency in the preparation and submission of required 

documentation for the approval of a Structure Plan 
• Due diligence in the engagement of professional consultants to undertake 

reports/studies 
• Transparent, accountable decision making process 

 
4 Liaison protocol 
 

• Successful, sustainable partnerships with State Government departments and 
agencies 

• Transparent, co-operative communication and consultation with all relevant 
agencies 

• Transparent, co-operative communication and consultation with City of 
Joondalup residents and the wider community 

• Development of a Memorandum of Understanding with the State Government 
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5 Commerciality 
 

• Best practice financial management 
• Maintaining public ownership in accordance with statutory requirements 
• Establishment of a joint venture partnership 
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Schedule 6 – Indicative Project Program 
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Schedule 7 – Landscape Master Plan  
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Schedule 8 – Marina Project Area 
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Details 
Date 2023 

Parties 

Name State of Western Australia acting through the Minister for Lands a body 
corporate continued under the Land Administration Act 1997 (WA) section 7, of 
care of the Department of Planning, Lands and Heritage 

Short form name Minister 
Notice details Level 2, 140 William Street  

PERTH WA 6000  
 

Name Western Australian Land Authority established by the Western Australian Land 
Authority Act 1992 (WA) section 5, trading as DevelopmentWA  

Short form name DevelopmentWA 
Address Level 2, 40 The Esplanade  

PERTH WA 6000 
Notice details Email: andre.dines@developmentwa.com.au  
 Attention: Andre Dines 
 

Name City of Joondalup continued under the Local Government Act 1995 (WA) 
schedule 9.3, clause 5 

Short form name City  
Address 90 Boas Avenue 

JOONDALUP WA 6027 

Notice details Email: mat.humfrey@joondalup.wa.gov.au 
 Attention: Director Corporate Services 
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Background 
 

A The City owns the City Lots, and the State of Western Australia owns the City Crown Lots, which 
lots are, at the date of this Deed, under the care, control and management of the City. 

B DevelopmentWA and the City have entered into the Development Agreement, which sets out the 
framework by which DevelopmentWA will undertake and deliver the Project. 

C The execution of this Deed satisfies clause 3.1(a) of the Development Agreement.  

D DevelopmentWA requires the Project Lots for the purposes of the Project.  

E The City agrees to contribute the Project Lots to the Project as contemplated by the Land 
Assembly Tranche Plan and in accordance with the terms of this Deed and the Development 
Agreement.  
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Agreed terms 

Part A – Preliminary Obligations  

1. Definitions and interpretation 

1.1 Definitions 
In this Deed, the following expressions have the following meanings: 

The terms management body, management order, reserve, registered have the same 
meaning as each of those terms has under the LA Act. 

Access Licence means an access licence substantially in the form of the licence annexed to this 
Deed as Schedule 5. 

Access Licence Notice has the meaning in clause 13.2(b). 

Approvals means all approvals, consents, authorisations, permits and other permissions required 
from any Government Authority, or under any Written Law, for or in connection with the Project. 

Balance Crown Lots means the area of the City Crown Lots as are not required for the Project, 
which are to be retained by the City as Crown land under the LA Act, and which at the 
Commencement Date are Lots 506 and 508 on proposed Deposited Plans 417825 and 417828 
respectively, being part of the Subdivision Plans, as may be varied, added to or substituted from 
time to time in accordance with clause 5.2(a)(i) and clause 5.2(b).  

Balance Freehold Lots means the area of the City Lots in the area of the Project, which are: 

(a) not required for the Project; 

(b) for an estate in fee simple; and  

(c) at the Commencement Date, Lot 504 and Lot 44 on proposed Deposited Plans 417450 
and 422581 respectively, being part of the Subdivision Plans, as may be varied, added to 
or substituted from time to time in accordance with clause 5.2(a)(i) and clause 5.2(b).  

Beach Parking Area means the part of the Future City Areas to comprise a freehold lot and 
which is to be publicly accessible parking and other uses as shown 'Conditional Freehold (Public 
Parking)' on the Divestment Strategy, and which is to be subject to the covenants in clause 15.2.  

Boundary of Responsibility has the meaning in the Development Agreement but for indicative 
purposes at the Commencement Date is the line of demarcation of management responsibilities, 
as generally indicated by a bold dashed red line shown on the plan annexed to this Deed as 
Schedule 4. 

Business Day means any day other than a Saturday, Sunday or public holiday in Perth, Western 
Australia. 

Chief Executive means the chief executive officer, director general or other most senior 
executive (howsoever called) responsible for the administration of the relevant Party, but in the 
case of the Minister means the Minister's delegate duly authorised under the LA Act. 

City Crown Lots means Crown Lot 555 and Crown Lot 15446, and City Crown Lot means each 
of them. 

City Lots means Lot 1029 and Lot 1032 and City Lot means each of them.  

City Management Orders means the management orders registered against the certificates of 
Crown land title to the City Crown Lots, being: 

(a) in the case of Crown Lot 555 – management order H352772; and 

(b) in the case of Crown Lot 15446 – management order K360388,   



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 8
ME_205653017_2 

and where the context requires a management order to the City in respect of Project Lot 509 
made in accordance with clause 10.2(a).  

Claim means any claim, demand, proceeding or cause of action of any nature whatsoever 
(including for damages), whether for money or otherwise, and regardless of the legal or other 
basis on which it may be put (including negligence), arising out of or directly referable to the 
particular subject matter. 

Commencement Date means the later of: 

(a) the latest date of execution of this Deed by the Parties; and  

(b) the date on which the Development Agreement commences. 

Completed Road means the roads which are constructed by DevelopmentWA in accordance with 
the standards provided for in the Development Agreement for use as public roads, and which are 
intended to be dedicated as Dedicated Roads.   

Contamination has the same meaning given to the term ‘contaminated’ under the Contaminated 
Sites Act 2003 (WA). 

Crown land has the same meaning as that term has in the LA Act.  

Crown Lot 555 means Lot 555 on Deposited Plan 402198 being the whole of the land comprised 
in certificate of Crown Land Title Volume 3166 Folio 566. 

Crown Lot 15446 means Lot 15446 on Deposited Plan 40340 being the whole of the land 
comprised in qualified certificate of Crown Land Title Volume 3133 Folio 571. 

Crown Satisfaction Date has the meaning in clause 8.1(b). 

Crown Subdivision has the meaning in clause 8.1(a). 

Date of Practical Completion means the date of practical completion of the Future Club Facility 
Lot Works, subject to minor defects, to the reasonable satisfaction of DevelopmentWA and as 
certified by the builder or independent certifier under the construction contract for the Future Club 
Facility Lot Works.   

Dedicated Road means the public roads constructed by DevelopmentWA pursuant to the 
Principal Project Documents, which are to be dedicated as a road under the LA Act or the PD Act. 

Deed means this deed including all schedules, attachments and annexures to the same. 

Development Agreement means the document titled 'Development Agreement' entered into, or 
to be entered into, by DevelopmentWA and the City in relation to the Project, as may be varied 
from time to time. 

DevelopmentWA Management Order means: 

(a) adding the relevant land to DevelopmentWA's management order O592790 which exists 
at the Commencement Date in respect of the Project and is for the Project Reserve 
Purpose; or 

(b) the making of a management order under the LA Act placing the care, control and 
management of the relevant reserved land (for the Project Reserve Purpose) with 
DevelopmentWA on such conditions as are acceptable to DevelopmentWA, which must 
include the power to lease and licence. 

Divestment Strategy is the means by which the Parties have agreed to effect the divestment of 
certain areas of land and public assets:  

(a) which are to be developed by DevelopmentWA as part of the Project;  

(b) some of which are to be transferred to the City in fee simple or reserved as Crown land 
and its care, control and management placed with the City, in accordance with the 
Development Agreement;  

(c) which is to be determined in accordance with the terms of the Development Agreement 
from time to time; and 

(d) a copy of the Divestment Strategy, also known as the Land and Asset Divestment 
Strategy which is current as at the Commencement Date, is annexed to this Deed as 
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Schedule 2, as may be varied, added to or substituted from time to time in accordance 
with clause 5.2(a)(iii).  

DoT means the department which is primarily responsible for assisting in the administration of the 
Marine and Harbours Act 1981 (WA) from time to time, being at the Commencement Date the 
Department of Transport. 

DPLH means the department which is primarily responsible for assisting in the administration of 
the LA Act from time to time, being at the Commencement Date the Department of Planning, 
Lands and Heritage.  

Existing Encumbrances means the Existing Leases and: 

(a) in the case of land in Lot 1032 – easement C775076; and 

(b) in the case of Crown Lot 555 – easement H306399. 

Existing Leases means the following leases and licences, entered into by the City as landlord or 
licensor: 

(a) undated lease to Marine Rescue Whitfords in relation to part of Crown Lot 15446; 

(b) undated lease to the Ocean Reef SSC in relation to part of Crown Lot 15446 and Lot 
1029; and 

(c) access deed to Telstra Corporation Limited and dated 25 July 2016 in relation to part of 
Crown Lot 15446. 

Foundational Project Documents means the Subdivision Plans, Land Assembly Tranche Plan 
and Divestment Strategy. 

Freehold Satisfaction Date has the meaning in clause 8.2(c). 

Freehold Subdivision has the meaning in clause 8.2(a). 

Future City Areas means the public assets specified or provided for in the Divestment Strategy, 
that are to be developed by DevelopmentWA as part of the Project and are located east of the 
Boundary of Responsibility including: 

(a) Public Open Space; 

(b) Future City Lots (as may be varied in accordance with this Deed);  

(c) public improvements, fixtures, fittings, plant and equipment located or affixed upon the 
Public Open Space and Future City Lots, including the promenade abutting the waterfront 
within the Marina Project Area (but excluding the internal revetment walls); and 

(d) Dedicated Roads. 

Future City Lots means any proposed freehold lots or conditional freehold lots to be transferred 
in fee simple to the City, as identified in the Divestment Strategy, including the Beach Parking 
Area and Future Club Facilities Lot, and as may be varied, added to, or substituted from time to 
time in accordance with clause 5.2(a)(iii), subject to the terms of the Development Agreement.  

Future Club Facilities Lot has the same meaning as in the Development Agreement.  

Future Club Facility Lot Works means the construction of the building and other facilities on the 
Future Club Facilities Lot to accommodate the Ocean Reef SSC.  

Government Authority means a government (Commonwealth, State or local) or a governmental, 
semi-governmental, judicial, statutory or public entity or authority, including any such entity or 
authority established under a Written Law. 

Improvement Scheme means the Ocean Reef Marina Improvement Scheme No. 1 gazetted on 
30 September 2020 and as may be updated from time to time. 

LA Act means the Land Administration Act 1997 (WA).  

Land Assembly Tranche Plan means the plan which outlines the assembly of the Project Lots in 
order to facilitate the delivery of the Project as agreed by DevelopmentWA, the City and other 
relevant Government Authorities, from time to time. A copy of the Land Assembly Tranche Plan 
which is current as at the Commencement Date is annexed to this Deed as Schedule 1 as may be 
varied, added to or substituted from time to time in accordance with clause 5.2(a)(i).  
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Landgate means the Western Australia Land Information Authority established under the Land 
Information Authority Act 2006 (WA) section 5.  

Landscape Master Plan means the landscape master plan which is to be determined in 
accordance with the terms of the Development Agreement from time to time. 

Leased Facilities means the buildings and improvements leased or licensed to the tenants under 
the Existing Leases. 

Lot 1029 means Lot 1029 on Diagram 57604 being the whole of the land comprised in Certificate 
of Title Volume 1957 Folio 865. 

Lot 1032 means Lot 1032 on Plan 13198 being the whole of the land comprised in Certificate of 
Title Volume 1667 Folio 921. 

Marine Rescue Whitfords means Whitfords Volunteer Sea Rescue Group (Inc).  

Objection Notice has the meaning in clause 5.3(c). 

Ocean Reef SSC means the Ocean Reef Sea Sports Club (Inc).  

ORM State land has the meaning in clause 13.1. 

Party means each of the Minister, DevelopmentWA and the City and Parties means any two or 
more of them. 

PD Act means the Planning and Development Act 2005 (WA). 

Principal Project Documents means this Deed, the Development Agreement and any other 
document which the parties agree is a Principal Project Document.  

Project means the development of the Ocean Reef Marina, being the 'Project' as that term is 
defined in the Development Agreement. 

Project Lots means those parts of the City Crown Lots and the City Lots as are reasonably 
required for the Project and which at the Commencement Date are proposed to be: 

(a) Lot 9001 on Deposited Plan 422581; 

(b) Lots 503 and 509 on Deposited Plan 417450; 

(c) Lot 505 on Deposited Plan 417825; and 

(d) Lots 507, 510 and 511 on Deposited Plan 417828,  

being the Subdivision Plans, or as otherwise varied, added to or substituted from time to time in 
accordance with clause 5.2(b).  

Project City Lots means those parts of the Project Lots as are, or were, comprised in the City 
Lots, as the case requires. 

Project Crown Lots means those parts of the Project Lots as are, or were, comprised in the City 
Crown Lots, as the case requires.  

Project Reserve Purpose means for the purposes of the Western Australian Land Authority Act 
1992 (WA). 

Public Open Space means public open space to be developed as part of the Project, the care, 
control and management of which is to be placed with the City in accordance with the Divestment 
Strategy, including any parks and recreation reserves (whether under the LA Act or the PD Act), 
active play areas, landscaped verges and promenades in accordance with the Landscape Master 
Plan, as may be varied, added to or substituted from time to time in accordance with clause 
5.2(a)(iii).  

Reserve means each of: 

(a) Reserve 45122 in respect of Crown Lot 555; and 

(b) Reserve 47831 in respect of Crown Lot 15446, 

and Reserves means both of them. 

Reserve Purpose means for: 

(a) Reserve 45122 – the purpose of recreation; 
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(b) Reserve 47831 – the purpose of recreation, telecommunications & purposes incidental 
thereto.  

Revocation Date, for each Project Crown Lot or Tenanted Lot as the case may be, is the latest 
date provided for in clause 7.4(a). 

Section 15 Covenant means the deed containing the restrictive covenants and positive 
covenants substantially in the form contained in Schedule 7, as may be varied in accordance with 
clause 15.3(h) or clause 15.3(i). 

Services means electricity, gas, telecommunication, water, sewerage, and other utilities or 
services.  

Specified Encumbrances means: 

(a) in the case of Lot 1032 – easement C775076; 

(b) in the case of Crown Lot 555 – easement H306399; 

(c) in the case of the Beach Parking Area – any positive or restrictive covenant or other form 
of encumbrance, condition or restriction provided for in clause 15.2;  

(d) in the case of the Future Club Facilities Lot – the Section 15 Covenant; and 

(e) any encumbrances imposed on the Future City Areas (with the prior approval of the City 
acting reasonably) in accordance with the requirements of the Minister, the WAPC or the 
Improvement Scheme, including easements granted in accordance with the terms of 
section 167 of the PD Act. 

State means the State of Western Australia. 

Subdivision Plans means the subdivision plans for the subdivision of any land the subject of the 
Project under either the LA Act or the PD Act relating to the: 

(a) the City Lots and the Crown City Lots in respect of the land assembly under the Land 
Assembly Tranche Plan; and 

(b) the Future City Areas in respect of the land divestment under the Divestment Strategy,  

which is to be determined or agreed in accordance with the terms of the Development Agreement 
and this Deed from time to time and in particular clause 5.2(b) and clause 5.2(c). The Subdivision 
Plans which are current and agreed as at the Commencement Date for the purposes of subclause 
(a) are Deposited Plans 417450, 417825, 417828 and 422581 and a copy of them is annexed to 
this Deed as Schedule 3. 

Tenanted Lots means those parts of the City Lots and City Crown Lots as are subject to the 
Existing Leases being the areas shown as Lots 509 and 510 on Deposited Plans 417450 and 
417828 respectively, being part of the Subdivision Plans. 

Term means the term of this Deed, commencing on the Commencement Date and expiring on the 
date specified in clause 3. 

Transfer Date, for each Project City Lot, is the latest date provided for in the notice given under 
clause 6.4(a). 

WAPC means the Western Australian Planning Commission established by the PD Act section 7.  

Written Law means any statute, regulation, ordinance, by-law or other subsidiary legislation and 
any lawful direction or notice by a Government Authority. 

1.2 Interpretation 
The following rules also apply in interpreting this Deed, unless inconsistent with the context: 

(a) headings are for convenience only, and do not affect interpretation;   

(b) a reference to legislation (including subordinate legislation) is to that legislation as 
amended, consolidated, re-enacted or replaced, and includes any subordinate legislation 
issued under it; 
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(c) a reference to a clause, paragraph, schedule or annexure is to a clause or paragraph of, 
or schedule or annexure to, this Deed, and a reference to this Deed includes any schedule 
or annexure; 

(d) a reference to an agreement or instrument includes the agreement or instrument as 
novated, altered, supplemented or replaced from time to time; 

(e) a reference to anything includes each part of it; 

(f) a reference to a Party is a reference to that Party as may be reconstituted or substituted 
under any Written Law from time to time; 

(g) a reference to A$, $A, dollar or $ is to Australian currency; 

(h) a reference to time is to Australian Western Standard time; 

(i) a reference to a person includes a natural person, partnership, body corporate, 
association, governmental or local authority or agency or other entity; 

(j) the meaning of general words is not limited by specific examples introduced by including, 
for example or similar expressions; 

(k) another grammatical form of a defined word or expression has a corresponding meaning; 

(l) a singular word includes the plural, and vice versa; 

(m) a word which suggests one gender includes the other genders; 

(n) any agreement, representation, warranty or indemnity in favour of two or more parties 
(including where two or more persons are included in the same defined term) is for the 
benefit of them jointly and severally; 

(o) a rule of construction does not apply to the disadvantage of a party because the party was 
responsible for the preparation of this Deed or any part of it; and 

(p) if a day on or by which an obligation must be performed or an event must occur is not a 
Business Day, the obligation must be performed or the event must occur on or by the next 
Business Day. 

1.3 Deed is legally binding 
The Parties agree that this Deed and the obligations contained herein are legally binding. 

1.4 Collaboration 
In performing their respective obligations under this Deed, each Party commits to work with the 
other Parties in a co-ordinated, co-operative and collaborative way.  

2. Interdependency with Development Agreement 

2.1 Interdependency 
The Parties acknowledge that this Deed is interdependent with the Development Agreement, 
which sets out, amongst other things: 

(a) DevelopmentWA's obligations in relation to the delivery of the Project; and  

(b) conditions affecting, and the timing of, the handover of developed Future City Areas to the 
City.  

2.2 Inconsistency 
(a) In the event of any express inconsistency arising between the terms of the Development 

Agreement and this Deed, the terms of this Deed shall prevail to the extent of that 
inconsistency. 

(b) The Land Assembly Tranche Plan is for indicative purposes and in the event of 
inconsistency between the Land Assembly Tranche Plan and the Subdivision Plans, the 
Subdivision Plans shall prevail to the extent of that inconsistency, subject to clause 5.2.    
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3. Term  
(a) The terms of this Deed are binding upon the Parties on and from the Commencement 

Date. 

(b) This Deed shall terminate upon the date on which the last of the Future City Areas is 
transferred to, or the care, control and management of which is placed with, the City as 
the case may be. 

4. Minister for Lands 
DevelopmentWA and the City each acknowledge and agree that the Minister: 

(a) has entered into this Deed at the request of DevelopmentWA and the City, to facilitate the 
orderly delivery of the land assembly aspects of the Project; and  

(b) the Minister will not be liable for any Claim howsoever arising as a result of anything done 
or failed to be done under this Deed including the registration of any title documents, 
except for clauses 6.2, 6.4(e), 7.2, 7.4(b), 9.1(a) - (c) inclusive, 9.2(b)(i) - (iv) inclusive, 
10.2, 11.1(a) (as to a matter of which the Minister has knowledge, or specific notice in 
writing from DevelopmentWA or the City, to the contrary or is in breach of this Deed) and 
15.1(b).  

5. Variations and Notifications 

5.1 Variation to Foundational Project Documents 
The Parties acknowledge that at the Commencement Date: 

(a) the Project is anticipated to be undertaken as a long-term, staged development; 

(b) the Development Agreement outlines the framework by which variations to some of the 
Foundational Project Documents may be made by DevelopmentWA or agreed by 
DevelopmentWA and the City; and 

(c) this Deed is intended to give legal effect, and govern the implementation of, the Land 
Assembly Tranche Plan and Divestment Strategy as between the Parties; and 

(d) the Minister agrees to accept variations to the Foundational Project Documents, subject to 
clause 5.3. 

5.2 Variation to Strategies and Subdivision Plans 
(a) Subject to the Development Agreement, DevelopmentWA must not vary, add to or 

substitute the: 

 Land Assembly Tranche Plan in a way which will have the effect of changing the 
location, area, dimensions or boundary of any of the Balance Freehold Lots or the 
Balance Crown Lots; 

 external boundary of the Project Lots; or 

 Divestment Strategy in a way which will have the effect of changing the location, 
area, level, dimensions or boundary of any of the Future City Lots or the Future 
City Areas,  

without the prior written agreement of the City, except if the change is immaterial, and 
such agreement is not to be unreasonably withheld, delayed or conditioned.  

(b) DevelopmentWA must not vary, add to or substitute the Subdivision Plans relating to the 
City Lots and the Crown City Lots in respect of the land assembly under the Land 
Assembly Tranche Plan in a way that: 

 is inconsistent with the Land Assembly Tranche Plan or the Divestment Strategy, 
as varied, added to or substituted from time to time in accordance with clause 
5.2(a); or  

 has a material impact on the City,  
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without the prior written agreement of the City, such agreement not to be unreasonably 
withheld, delayed or conditioned, and clauses 12.2 or 12.4 of the Development Agreement 
do not apply to any such variation, addition or substitution.  

(c) The Subdivision Plans relating to the Future City Areas in respect of the land divestment 
under the Divestment Strategy, and any variation, addition or substitution to or of such 
Subdivision Plans will be prepared and dealt with in the manner provided for in clauses 
12.2 and 12.4 of the Development Agreement, and this clause 5.2 does not apply to those 
Subdivision Plans and any variation, addition or substitution to or of them.  

5.3 Notifications to and objections by Minister 
(a) This clause 5.3 applies if during the Term, any material variation or addition to, or 

substitution of any Foundational Project Document (FPD change) is proposed and the 
FPD change has been approved in accordance with the Development Agreement or this 
Deed if such approval is required. 

(b) DevelopmentWA must give notice to the Minister clearly outlining: 

 the FPD change proposed, and providing any varied, additional or replacement 
Foundational Project Document; and 

 if DevelopmentWA was required to consult with the City in relation to, or obtain the 
City's agreement to, the FPD change in accordance with the terms of the 
Development Agreement or this Deed: 

 a statement confirming such consultation process was followed or 
agreement was obtained; and 

 where consultation with or agreement of the City was required, a statement 
prepared by the City in relation to the FPD change,   

(Variation Notice).  

(c) If the Minister objects to the FPD change (acting reasonably), the Minister must give 
notice of its objection to DevelopmentWA and the City, which must include: 

 reasonable details as to the basis of the objection; and 

 an explanation of why the Minister considers the proposed FPD change is 
inconsistent with the ultimate development outcome of the Project,   

and may include details of how the proposed FPD change can be achieved in a different 
way (Objection Notice). 

(d) If the Minister does not give an Objection Notice to DevelopmentWA and the City in 
accordance with clause 5.3(c) within 20 Business Days of its receipt of the Variation 
Notice, the proposed FPD change will be deemed to have been accepted by the Minister. 

(e) If the Minister gives an Objection Notice to DevelopmentWA and the City within 20 
Business Days of its receipt of the Variation Notice, senior officers of the Parties will: 

 meet within 10 Business Days of the Objection Notice being given by the Minister; 
and 

 discuss and negotiate in good faith to reach an outcome that is reasonably 
acceptable to the Parties, having regard to the objectives of the Project and this 
Deed.  

Part B – Land Assembly  
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6. City Lots  

6.1 City's agreement 
(a) The City, in consideration of the matters provided for in this Deed and the Development 

Agreement, agrees in its capacity as registered proprietor of the City Lots, to: 

 the Freehold Subdivision being undertaken in relation to the City Lots in 
accordance with clause 8.2; and 

 transfer to the State each of the Project City Lots and in doing so and subject to 
clause 10, shall transfer the Project City Lots free from encumbrances except for 
the Existing Encumbrances (unless otherwise agreed by the Parties), by the 
Transfer Date.  

(b) With the exception of the Existing Encumbrances, DevelopmentWA accepts the Project 
City Lots: 

 in an as is, where is condition; 

 based upon DevelopmentWA's own enquiries and investigations; and 

 with no warranties or representations being given by the City in relation to the 
Project City Lots, 

subject to clause 16. 

6.2 State's agreement 
The State, in consideration of the matters provided for in this Deed, agrees: 

(a) to take a transfer of each of the Project City Lots from the City on the terms provided for in 
clause 6.1; and 

(b) to revest the Project City Lots in the Crown under section 82 of the LA Act and subject to 
the Existing Encumbrances, 

by the Transfer Date.  

6.3 Transfers to occur at the same time 
The transfer and revesting of the Project City Lots under this clause 6 must occur at the same 
time. 

6.4 Timing of transfers 
(a) For the purposes of this clause 6 and for the Project City Lots, DevelopmentWA shall give 

a notice to the City and the Minister of the latest date by which the Project City Lots are to 
be transferred to the State and revested in the Crown, which date is to be at least 3 
months after the date of the notice (Transfer Date).   

(b) Unless the City agrees otherwise, the transfer of the Project City Lots to the State and the 
revesting of the Project City Lots in the Crown under this clause 6 will occur at the same 
time with the retention of the Balance Freehold Lots by the City under clause 9.2. 

(c) DevelopmentWA must give the notice under clause 6.4(a) by not later than 10 Business 
Days after the Freehold Satisfaction Date. 

(d) DevelopmentWA must prepare, or procure from the Minister, and provide to the City drafts 
of all documents required to give effect to the transfer and revesting at least 1 month prior 
to the Transfer Date. 

(e) Lodgement of the relevant documents at Landgate to give effect to the following must 
occur in respect of the Project City Lots at the same time: 

 the transfer of the Project City Lots to the State; 

 the revesting of the Project City Lots in the Crown; 

 the retention of the Balance Freehold Lots to the City under clause 9.2; and 
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 the reservation of the Project City Lots for the Project Reserve Purpose and the 
making of the DevelopmentWA Management Order, 

but subject to clause 10 in respect of any part of a Project City Lot comprising a Tenanted 
Lot. 

7. City Crown Lots 

7.1 City's agreement  
The City, in consideration of the matters provided for in the Development Agreement and this 
Deed (including the City's Management Orders being retained over the Balance Crown Lots under 
clause 7.5): 

(a) consents to the Crown Subdivision being undertaken in relation to the City Crown Lots in 
accordance with clause 8.1; and 

(b) in its capacity as management body for and primary interest holder of each of the City 
Crown Lots, agrees to the revocation of the City Management Orders over: 

 the Project Crown Lots; and 

 the Tenanted Lots, 

under section 50(1)(a) of the LA Act, and in doing so shall ensure that the Project Crown 
Lots and the Tenanted Lots, as the case may be, are free from encumbrances except for 
any Existing Encumbrances by the Revocation Date. 

7.2 State's agreement 
The State, in consideration of the matters provided for in this Deed, agrees: 

(a) to revoke the City Management Order relating to each of: 

 the Project Crown Lots; and 

 the Tenanted Lots, 

under section 50(1) of the LA Act on the terms provided for in clause 7.1(b);  

(b) to cancel the Reserve relating to each of the Project Crown Lots and the Tenanted Lots, 
as the case may be, under section 51 of the LA Act; and 

(c) to reserve the Project Crown Lots or the Tenanted Lots, as the case may be, for the 
Project Reserve Purpose under section 42 of the LA Act and to make a DevelopmentWA 
Management Order in respect of each of the Project Crown Lots and the Tenanted Lots, 
as the case may be, under section 46 of the LA Act, 

by the Revocation Date. 

7.3 Revocations may occur separately 
The revocation of the City Management Orders and cancellation of the Reserves relating to each 
of the Project Crown Lots and each of the Tenanted Lots under this clause 7 may occur at 
different times provided that clause 7.4(b) is complied with respect to the relevant Project Crown 
Lot.  

7.4 Timing of revocations 
(a) For the purposes of this clause 7, the Revocation Date for each: 

 Project Crown Lot is the latest date by which the City Management Order for the 
Project Crown Lot is to be revoked and the relevant Reserve is to be cancelled, 
which is the date provided for in clause 9.1; and  

 Tenanted Lot is the latest date by which the City Management Order for the 
Tenanted Lot is to be revoked and the relevant Reserve is to be cancelled, which 
is the date that is the later of: 

 the date provided for in clause 9.1;  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 17
ME_205653017_2 

 30 Business Days after the Minister is notified by DevelopmentWA that the 
tenant of the Tenanted Lot has vacated the Tenanted Lot under clause 
10.1(b)(ii); and 

 30 April 2024 or such other date as the Parties may agree.  

(b) Lodgement of the relevant documents at Landgate to give effect to the actions referred to 
in clause 7.2 must occur at the same time in respect of a Project Crown Lot, but subject to 
clause 10 in respect of any part of a Project Crown Lot comprising a Tenanted Lot. 

7.5 City to retain management of Balance Crown Lots 
(a) The Parties agree that the City will retain the City Management Orders in respect of the 

Balance Crown Lots (subject to any Existing Encumbrances), which will remain reserved 
for the relevant Reserve Purpose. 

(b) DevelopmentWA and the City may agree it would be more efficient under the Crown 
Subdivision for the City Management Order to be revoked over the whole of the City 
Crown Lot and a new management order made. 

(c) If clause 7.5(b) applies, the City agrees to consent to the revocation of the City 
Management Order over the whole of the City Crown Lot subject to clauses 9.1(a) to 
9.1(c) inclusive being complied with, contemporaneously with the revocation.  

(d) DevelopmentWA, the City and the Minister may agree it would be more efficient for the 
subdivision of a City Crown Lot to be effected by way of a redescription of the boundaries 
of the relevant Reserve, in which case: 

 the Balance Crown Lot will remain in the relevant Reserve for the relevant 
Reserve Purpose and subject to the relevant City Management Order; 

 the Project Crown Lot is available for dealing with under clause 9.1(d); and 

 a reference in this Deed to the City Management Order being revoked is to be 
read as if it were a reference to the relevant part of the City Crown Lot being 
removed from the relevant Reserve in the manner and to the effect provided for in 
this clause 7.5(d). 

8. Subdivision 

8.1 Crown Subdivision  
(a) DevelopmentWA will arrange for the preparation or finalisation of a Subdivision Plan to 

create the Project Crown Lots, the Tenanted Lots and the Balance Crown Lots, and if 
required a Dedicated Road (Crown Subdivision). 

(b) The date on which the Subdivision Plan is placed in order for dealings by Landgate or is 
otherwise ready to be dealt on, for the Crown Subdivision is the Crown Satisfaction 
Date.  

(c) DevelopmentWA must use its reasonable endeavours to procure the Crown Satisfaction 
Date by not later than 3 months after the Commencement Date. 

(d) DevelopmentWA must give a request to the Minister under clause 9.1 and provide a copy 
to the City within 10 Business Days of the Crown Satisfaction Date.  

8.2 Freehold Subdivision   
(a) The subdivision of the City Lots in the Project to create the Project City Lots and the 

Balance Freehold Lots (Freehold Subdivision) is to be achieved by a subdivision of land 
under the PD Act while the City is the freehold owner of the City Lots.  

(b) DevelopmentWA will arrange for: 

 the preparation or finalisation of a Subdivision Plan or Plans for the Freehold 
Subdivision to create the Project City Lots and the Balance Freehold Lots, and if 
required a Dedicated Road; and 

 the satisfaction of any conditions relating to the Freehold Subdivision, 
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in accordance with the Development Agreement and so as to enable the matters in clause 
6.4(e) to occur at the same time. 

(c) The later of the dates on which the Subdivision Plan is placed in order for dealings by 
Landgate, and the conditions are satisfied, for the Freehold Subdivision is the Freehold 
Satisfaction Date.  

(d) DevelopmentWA must use its reasonable endeavours to procure the Freehold Satisfaction 
Date by not later than 6 months after the Commencement Date. 

(e) DevelopmentWA must give a request to the City under clause 9.2(a) and provide a copy 
to the Minister within 10 Business Days of the Freehold Satisfaction Date.  

8.3 Subdivisions may occur separately  
(a) A Crown Subdivision under this clause 8 may occur at different times in respect of 

different areas of land. 

(b) A Freehold Subdivision under this clause 8 must not occur at different times in respect of 
different areas of land. 

9. Agreement to reserve, order and transfer 

9.1 Crown Subdivision agreement  
The Minister agrees to, within 30 Business Days of written request by DevelopmentWA given 
under clause 8.1(d): 

(a) apply to the Registrar of Titles for the creation and registration of certificates of Crown 
land title to give effect to the Subdivision Plan for a Crown Subdivision; 

(b) if clause 7.5(b) applies and if required, reserve the land in the Balance Crown Lot or 
Tenanted Lot for the same purpose as the Reserve Purpose that applied to the land at the 
Commencement Date; and 

(c) if clause 7.5(b) applies, make a management order placing the care, control and 
management of the reserve for the Balance Crown Lot or Tenanted Lot with the City on 
the same conditions as applied to the City Management Order at the Commencement 
Date, or such other conditions as are agreed by the City, but which in the case of a 
Tenanted Lot must include a power to lease and licence for a term not exceeding 21 
years; and 

(d) reserve the Project Lots for the Project Reserve Purpose and make a DevelopmentWA 
Management Order and lodge them at Landgate for registration, 

in accordance with clause 7.4(b).   

9.2 Freehold Subdivision agreement 
(a) The City agrees to, within 30 Business Days of written request by DevelopmentWA given 

under clause 8.2(e) and on presentation of the relevant Landgate forms and documents 
by DevelopmentWA to the City: 

 apply to the Registrar of Titles for the creation and registration of certificates of 
land title for the land the subject of the Subdivision Plan for the Freehold 
Subdivision; and 

 transfer to the State the Project City Lots for an estate in fee simple free of 
encumbrances except: 

 any Existing Encumbrances;  

 as required as a condition of the Freehold Subdivision but with a 
requirement for the City to be consulted; and  

 otherwise as may be agreed by the City (acting reasonably), 

subject to the City retaining ownership of the Balance City Lots. 
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(b) The Minister agrees to, within 10 Business Days of receipt of a duly executed transfer 
(Transfer) under clause 9.2(a): 

 execute the Transfer and provide it to DevelopmentWA or the City for lodgement 
at Landgate for registration, 

and as a joint lodgement with, or follower dealing to, the Transfer: 

 make an order revesting the land in the Transfer as Crown land and lodge it at 
Landgate for registration; 

 apply to the Registrar of Titles for the creation and registration of certificates of 
Crown land title for the land the subject of the Transfer and the revesting order;   

and 

 reserve the Tenanted Lots in accordance with clause 10 and the Project Lots for 
the Project Reserve Purpose and make a DevelopmentWA Management Order 
and lodge them at Landgate for registration,  

in accordance with clause 6.4(e). 

10. Tenanted Lots 

10.1 Management of Tenanted Lots 
(a) The Parties acknowledge that the City will retain the relevant parts of the City Lots and the 

City Management Orders comprising the Tenanted Lots until such time as those lots are 
required by DevelopmentWA for the purposes of the Project, in accordance with the 
Development Agreement and this clause 10. 

(b) The City and DevelopmentWA agree to use reasonable endeavours to maintain and 
manage each Existing Lease and the tenant's interest in the Tenanted Lot until such time 
as: 

 the Tenanted Lot is required by DevelopmentWA for the purposes of the Project; 
and 

 the Existing Lease has been terminated in accordance with the terms of the 
Existing Lease and the Development Agreement, or surrendered with the 
agreement of the tenant and in accordance with the Development Agreement.  

(c) The City will give notice to DevelopmentWA, who in turn will give notice to the Minister, 
when an Existing Lease has been terminated or surrendered in the manner provided for in 
clause 10.1(b)(ii), at which time the relevant Tenanted Lot will be dealt with in accordance 
with the other provisions of this Deed. 

10.2 Tenanted Lot held in freehold 
(a) The Parties agree that, during the period referred to in clause 10.1(a), it is more expedient 

and conducive for the Tenanted Lot comprised in Project Lot 509 to be transferred to the 
State, revested as Crown land and managed as a reserve under the LA Act by the City, 
subject in all respects to the Existing Lease. 

(b) For the purposes of clause 10.2(a), the Parties agree that the management of the 
Tenanted Lot as a reserve under the LA Act may be by way of: 

 a new reserve for a suitable reserve purpose with a management order to the City 
with a power to lease; or  

 amalgamated with Reserve 47831 and so it becomes subject to the City's 
Management Order K360388. 

(c) The Parties agree to do all things reasonably necessary to give effect to the dealings and 
matters agreed under this clause 10.2, provided that the dealings are to occur 
contemporaneously and consistently with the other provisions of this Deed (to the extent 
they deal with the area of land in Project Lot 509). 
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(d) The things reasonably necessary in clause 10.2(c) include providing and signing all 
relevant transfers, forms and agreements and providing all relevant consents. 

10.3 Agreement to reserve Tenanted Lot 
(a) The Minister agrees to, within 10 Business Days of receipt of a notice by the City or 

DevelopmentWA under clause 10.1(c): 

 revoke the City Management Order over the Tenanted Lot; and 

 reserve the Tenanted Lot for the Project Reserve Purpose and to make a 
DevelopmentWA Management Order and lodge them at Landgate for registration.  

(b) When a DevelopmentWA Management Order is made under clause 10.3(a), the relevant 
Tenanted Lot will then become a Project Lot for the purposes of this Deed.  

10.4 Agreement to provide access  
If:  

(a) a DevelopmentWA Management Order is made in respect of Project Lot 511; or 

(b) Project Lot 511 is transferred in fee simple to DevelopmentWA, 

before the Tenanted Lots become Project Lots under clause 10.3(b), DevelopmentWA agrees to 
work collaboratively with the City and the Marine Rescue Whitfords and the Ocean Reef SSC to 
ensure that access is maintained to the Tenanted Lots for the benefit of Marine Rescue Whitfords 
and the Ocean Reef SSC prior to the Revocation Date, unless Marine Rescue Whitfords and the 
Ocean Reef SSC agree otherwise or have vacated their Tenanted Lot prior to the Revocation 
Date.  

10.5 Agreement to take possession 
DevelopmentWA agrees to take possession of a Tenanted Lot if: 

(a) the Existing Lease has been terminated or surrendered in the manner provided for in 
clause 10.1(b)(ii) and the Tenanted Lot has been vacated; and 

(b) the City has given at least 30 days' notice in writing to DevelopmentWA of the date on 
which clause 10.5(a) is likely to be satisfied, 

whether or not clause 10.3 has been complied with, by the date on which DevelopmentWA is due 
to take possession of the Tenanted Lot under this clause.  

11. Timing of transfer and revocation 

11.1 Notice as proof  
(a) The Parties agree that the Minister may rely on any notice given by DevelopmentWA 

under this Deed that it contains a statement or representation that is in accordance with 
the Development Agreement, or any matter agreed between DevelopmentWA and the 
City in respect of the Project including in relation to: 

 the area of a Project Lot, a Tenanted Lot, a Balance Crown Lot or a Balance 
Freehold Lot;  

 the timing for the transfer and revesting of each City Lot or revocation of each City 
Management Order over a Project Crown Lot or Tenanted Lot, as the case may 
be; and  

 the satisfaction of all preconditions to any such a transfer and revesting or 
revocation, 

unless the Minister has knowledge, or specific notice in writing from DevelopmentWA or 
the City, to the contrary or is in breach of this Deed.  

(b) The Minister is not liable to DevelopmentWA or the City for taking any steps to transfer 
and revest a City Lot or revoke a City Management Order in respect of a Project Crown 
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Lot or a Tenanted Lot, as the case may be, pursuant to a notice that the Minister may rely 
on under clause 11.1(a).  

(c) DevelopmentWA indemnifies the City against all losses, costs, damages, expenses or 
liability suffered or incurred by the City in relation to the City Lots or the City Crown Lots 
where all of the following apply: 

 a notice is given to the Minister by DevelopmentWA under this Deed;  

 the notice contains a statement or representation that the subject matter of the 
notice is in accordance with the Development Agreement, or any matter agreed 
between DevelopmentWA and the City in respect of the Project; 

 the subject matter of the notice is not: 

 in accordance with the Development Agreement; or 

 a matter agreed between DevelopmentWA and the City in respect of the 
Project, where the City's agreement is required; and 

 the Minister is entitled to rely and relies on the notice under clause 11.1(a).  

12. Restrictions on dealings by the City 
(a) The City must not sell, transfer, relinquish, dispose of, subdivide, mortgage, charge or 

otherwise deal with or encumber the City Lots or the City Crown Lots except in 
accordance with the terms of a Principal Project Document or otherwise in accordance 
with the prior written consent of DevelopmentWA.  

(b) Despite clause 12(a), the City may lease or otherwise deal with a Balance Crown Lot in 
accordance with the relevant City Management Order and the LA Act during the Term, 
provided that it will not materially restrict or materially prejudice the ability to deal with the 
relevant Reserve in the manner provided for or contemplated under a Principal Project 
Document.  

(c) Nothing in this Deed affects the right of the City to lease or otherwise deal with: 

 a Balance Freehold Lot; or 

 a Future City Lot once it has been transferred to the City.  

13. Access Licence 

13.1 Application  
This clause 13 applies during such times and to the extent that the land formerly comprising the 
City Lots and City Crown Lots, or any portion of or subdivided subsequent title affecting the same: 

(a) is held by the State in freehold; or 

(b) is unallocated Crown land or an unmanaged reserve under the LA Act, 

(ORM State land). 

13.2 Grant of Access Licence on provision of notice 
(a) The Minister acknowledges that DevelopmentWA may require access to the ORM State 

land in order to: 

 undertake works or other actions to comply with a condition of a Crown 
Subdivision or a Freehold Subdivision; or  

 progress the development of the Project. 

(b) If DevelopmentWA requires access to ORM State land for a purpose under clause 
13.2(a), DevelopmentWA may give a notice to the Minister which: 

 specifies the date from which access is required (which date must be a date at 
least 15 Business Days after the date of the notice);  
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 specifies the period for which access is required; and  

 attaches a sketch which identifies the part of the ORM State land to which 
DevelopmentWA requires access and that will comprise the licensed area for the 
purposes of the Access Licence. 

(Access Licence Notice). 

(c) DevelopmentWA may give an Access Licence Notice to the Minister more than once in 
respect of: 

 different parts of the ORM State land at or around the same time; or 

 the same area of the ORM State land at different times. 

(d) Within 15 Business Days of receipt of an Access Licence Notice, the Minister must grant 
an Access Licence to DevelopmentWA in relation to the area of land, from the 
commencement date and the period specified in the Access Licence Notice.  

Part C – Divestment Strategy 

14. Acknowledgement of Divestment Strategy 

14.1 Future City Areas and Future City Lots 
The Parties acknowledge that pursuant to the terms of the Development Agreement and this 
Deed: 

(a) DevelopmentWA will develop the Project Lots including the Tenanted Lots to create, 
among other things, the Future City Areas subject to the terms of clauses 12 and 20.5(b) 
and (c) of the Development Agreement; 

(b) the location, size and layout of the Future City Areas are detailed in the Divestment 
Strategy;  

(c) further subdivision plans relating to the Future City Areas will be prepared as the Project 
progresses; 

(d) the Future City Lots will be transferred to the City following their completion and 
subdivision, and subject to the Specified Encumbrances;  

(e) the Public Open Spaces will be vested in the State following their completion and 
subdivision, and are to be reserved and placed with the City: 

 for the reserve purpose as provided for in the Divestment Strategy or as otherwise 
agreed by the Parties; 

 for its care, control and management and subject to the Specified Encumbrances; 
and 

 where applicable in accordance with the Divestment Strategy, with: 

 no power to lease but with power to licence for a term not exceeding 12 
months the Public Open Space comprising public open space vested under 
section 152 of the PD Act; and 

 the power to lease or licence any other Public Open Space for a term not 
exceeding 21 years or as otherwise by the Minister at the time of granting 
the relevant management order; and  

(f) the Completed Roads will be dedicated as Dedicated Roads. 

14.2 Project Lots 
(a) The Parties acknowledge that in order to facilitate the delivery of the Project including for 

the purpose of carrying out of subdivision and development works, the whole or part of the 
Project Lots may be: 
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 held by DevelopmentWA under a DevelopmentWA Management Order; or  

 transferred by the State in fee simple to, or held by, DevelopmentWA in fee 
simple, instead of or subsequent to a DevelopmentWA Management Order. 

(b) Nothing in clause 14.2(a) affects the right of the City to have: 

 the Balance Crown Lots reserved for the Reserve Purpose and retained or placed 
under the City's care, control and management; and 

 the Future City Areas delivered and dealt with in accordance with clause 14.1, 

and the provisions of this Deed in relation to these matters will apply to impose the 
relevant obligation on DevelopmentWA to the extent it has ownership or control of the 
relevant area of land under clause 14.2(a). 

15. Actions to give effect to Divestment Strategy 

15.1 General 
(a) The Parties agree to collaborate and cooperate with each other to ensure all subdivisions 

and transfers are effected, reserves are created or amended, and management orders are 
made or retained placing the care, control and management of the relevant reserves with 
the City as may be required to give effect to the Divestment Strategy as and when 
reasonably required by DevelopmentWA.  

(b) Without limiting clause 15.1(a), the Minister agrees to: 

 transfer the Future City Lots (if the land is Crown land at the relevant time) to the 
City, subject to clause 15.2 and 15.3 (as applicable);   

 reserve and place the care, control and management of the Public Open Spaces 
with the City;   

 dedicate the Completed Roads as Dedicated Roads, 

within 30 Business Days of written notice being given by DevelopmentWA to the Minister 
and the City, subject to the plan for the relevant land being in order for the dealing.   

(c) The Parties will use reasonable endeavours and will negotiate in good faith to vary the 
terms of this Deed, or enter into further agreements, if required to give effect to the 
matters referred to in clause 15.1(a) and clause 15.1(b).  

(d) DevelopmentWA and the City agree that nothing in this Deed affects clause 23 or any 
other provision in the Development Agreement relating to the Handover (as that term is 
defined in the Development Agreement) of a Future City Area. 

15.2 Beach Parking Area 
The Parties agree that the transfer in fee simple of the Beach Parking Area will be subject to such 
positive or restrictive covenant or other form of encumbrance, condition or restriction: 

(a) which provides that:   

 without limiting how the land may be otherwise developed and used, the land must 
be used for the provision of a minimum number of public car parking bays (which 
will not be less than 210 bays), other than during periods of repair and 
maintenance, replacement or refurbishment; and 

 until completion of the Project, the parking fees charged by the City will be set and 
maintained at a rate so as not to inhibit public visitation to, and the activation of, 
the Project and thereafter the City may determine the parking fees in its discretion;  

that is in favour of the Minister or DevelopmentWA, and otherwise on terms and conditions 
reasonably agreed by the Parties; and 

(b) being registered or registrable on the certificate of title to that fee simple land.  
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15.3 Future Club Facilities Lot  
(a) The Parties agree that the tenure of the Future Club Facilities Lot will be transferred in fee 

simple by DevelopmentWA to the City: 

 subject to the Section 15 Covenant and this clause 15.3; and 

 by no later than the date that is 10 Business Days after the Date of Practical 
Completion of the Future Club Facilities Lot Works. 

(b) The Parties acknowledge and agree that: 

 the restrictive covenants and positive covenants set out in the Section 15 
Covenant in relation to the use of the Future Club Facilities Lot, will be entered 
into by the Minister for the purposes of section 15(1)(a) of the LA Act, in 
anticipation of the transfer of the Future Club Facilities Lot in fee simple by the 
Minister to DevelopmentWA and then subsequently from DevelopmentWA to the 
City or, if clause 15.3(h) applies, by the Minister to the City; 

 the Minister will enter into the Section 15 Covenant and make an order under 
section 15(3)(a)(i) of the LA Act when the Future Club Facilities Lot has been 
finally surveyed (in respect of that area) and is ready to be transferred in fee 
simple to DevelopmentWA (or the City, if clause 15.3(h) applies) (First Transfer), 
and lodge it for registration at Landgate immediately prior to the First Transfer; 

 the execution and registration of the Section 15 Covenant will create covenants 
that: 

 are intended to be positive covenants and restrictive covenants as 
contemplated by section 15(7) of the LA Act, being provisions or 
requirements relating to the Future Club Facilities Lot as contemplated by 
section 15(7)(a) and (b) of the LA Act; 

 are in favour of DevelopmentWA, which is a State instrumentality as 
defined in the LA Act and referred to in section 15(6)(a)(i) of the LA Act;  

 will bind and run with the Future Club Facilities Lot pursuant to sections 
15(6)(c) and 15(15) of the LA Act;  

 will be enforceable against the Covenantor and its successors in title, even 
if the covenants are not annexed to land in which DevelopmentWA has an 
estate or interest, pursuant to section 15(6)(d) of the LA Act; and 

 will bind the successors in title of the Covenantor when the land is 
transferred in fee simple, pursuant to section 15(15) of the LA Act. 

(c) The Minister agrees with DevelopmentWA and the City to transfer the fee simple estate in 
the Future Club Facilities Lot to DevelopmentWA, or the City if clause 15.3(h) applies, 
subject to the Section 15 Covenant including the obligations contained in clause 2 of it. 

(d) The Minister, DevelopmentWA and the City (if applicable) agree to enter into and execute 
the Section 15 Covenant and will do all things necessary to ensure that the Section 15 
Covenant will be registered on the certificate of Crown land title to the Future Club 
Facilities Lot immediately prior to registration of the First Transfer.    

(e) If the Section 15 Covenant is not registered at the time of the First Transfer, in accordance 
with clause 15.3(b), for any reason, the Minister, DevelopmentWA and the City agree that: 

 this Deed is an agreement for the purposes of section 15(1)(b) of the LA Act and 
that the Future Club Facilities Lot is 'agreement land' for the purposes of section 
15(2) of the LA Act; and 

 the Future Club Facilities Lot will be transferred to DevelopmentWA, or the City if 
clause 15.3(h) applies, subject to the Section 15 Covenant. 

(f) DevelopmentWA and the City each acknowledge and agree that: 

 the Minister has entered into this clause 15.3 at the request of DevelopmentWA 
and the City; and 
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 the Minister will not be liable for any costs, expenses, liabilities, suits, damages or 
claims howsoever arising: 

 as a result of anything done or to be done under this clause 15.3, including 
the creation and registration of the Section 15 Covenant, or the Section 15 
Covenant; or 

 as to the subsequent validity or enforceability of the Section 15 Covenant.  

(g) The City, in its capacity as the current management body for and primary interest holder in 
the land comprising the Future Club Facilities Lot being Crown Lot 15546 in respect of 
reserve 47831, consents to the creation and registration of the Section 15 Covenant under 
the terms of this Deed. 

(h) The Parties agree that if, in carrying out the Project, DevelopmentWA and the Minister 
determine that it is more expedient for the Future Club Facilities Lot to be transferred in 
fee simple by the Minister directly to the City, or if the Section 15 Covenant is not 
registered at the time of the First Transfer, in accordance with clause 15.3(b) for any 
reason: 

 the Parties agree the provisions of this clause 15.3 will apply with all suitable 
modifications; and 

 in particular, the City agrees to take the transfer of the fee simple of the Future 
Club Facilities Lot subject to the Section 15 Covenant and will enter into the 
Section 15 Covenant as covenantor in favour of DevelopmentWA.  

(i) The Parties agree that due to the early design stage of the Future Club Facilities Lot at the 
date of this Deed, the terms of the Section 15 Covenant may need to be varied when the 
fee simple in the Future Club Facilities Lot is being transferred subject to the Section 15 
Covenant under this clause 15.3, in which case: 

 the Section 15 Covenant will be varied to give effect to the public and community 
purposes provided for in the design and as required by DevelopmentWA (acting 
reasonably and after consulting with the City), including in relation to: 

 the number and location of public car parking bays, including a plan of the 
car parking area; and 

 the portion of commercial revenue to be allocated for the maintenance and 
upkeep of the improvements and facilities on the Future Club Facilities Lot 
and surrounding areas and for the application or use for community 
purposes on the Future Club Facilities Lot; and 

 a dispute as to the terms of any variation of the Section 15 Covenant under clause 
15.3(i)(i) will be determined in accordance with clause 20 of this Deed.  If the 
dispute is not resolved under clause 20 within the 20 Business Day period referred 
to in it, the dispute will be determined by the Minister in his or her absolute 
discretion, on referral by either DevelopmentWA or the City.  

(j) The City acknowledges and agrees that DevelopmentWA has agreed to the Future Club 
Facilities Lot being transferred in freehold subject to the Section 15 Covenant under this 
clause 15.3 to the City in consideration of the City agreeing as follows: 

 the City will be responsible for the day to day management and day to day 
maintenance of the ocean pool and any associated facilities such as a kiosk 
(Ocean Pool), which is proposed to be constructed in the vicinity of the jetty 
adjoining the Future Club Facilities Lot; 

 the City will not be responsible for any repair, maintenance, upgrade or 
replacement of: 

 the Ocean Pool that are works of a capital or structural nature; or 

 the jetty or any other structure forming part of or in the vicinity of the Ocean 
Pool,  

except to the extent caused or contributed to by the wilful or negligent act or default 
of the City or its officers, consultants, contractors, employees and agents; and 
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 the City will contribute its existing jetties in the Project area free of charge for re-
use as part of the new marina boat ramps in the Project.  

(k) DevelopmentWA and the City will negotiate in good faith any further management or other 
agreement required by either Party to give effect to any of the matters provided for in 
clause 15.3(j), when the design and construction of the relevant works is known.  

Part D – General Provisions 

16. Warranty and declaration 

16.1 Warranty 
The City warrants in favour of the State and DevelopmentWA that the City has provided to 
DevelopmentWA (and on request, will provide to the Minister) copies of all: 

(a) current leases, licences or other agreements relating to the City Lots or City Crown Lots;  

(b) environmental and contamination studies and reports relating to land including the City 
Lots or City Crown Lots; and 

(c) other similar documents and data relevant to the material risks pertaining to land including 
the City Lots or City Crown Lots, or the Project generally, 

within the possession or control of the City.  

16.2 Statutory Declaration  
The City agrees that the City will provide to the Minister a statutory declaration as to the City's 
knowledge in respect of unregistered interests in, and contamination of: 

(a) the Project City Lots, when they are transferred to the State under clause 6; and 

(b) the Project Crown Lots, when the City's Management Order is revoked in respect of them 
under clause 7, 

in a form substantially consistent with the draft statutory declaration annexed to this Deed as 
Schedule 6. 

17. Release and indemnity 

17.1 Release 
On and from the Commencement Date, the City to the full extent permitted by law, releases the 
Minister and the State from any Claim, liability, duty or obligation to the City (or any party claiming 
through or on behalf of the City) in respect of the presence of any Contamination in on or under, 
or any pollution of (as the term 'pollution' is defined in the Environmental Protection Act 1986 
(WA)) a City Lot or City Crown Lot existing prior to the date that: 

(a) the City Lot (or any portion of it) is transferred to the State; 

(b) the City Management Order in respect of the City Crown Lot (or any portion of it) is 
revoked, 

or possession of which is taken by DevelopmentWA, whichever is the earlier in each case.  

17.2 Responsibility for Contamination 
(a) The City and DevelopmentWA agree that the State and the Minister will not be liable for 

any Claim, liability, duty or obligation to any third party in connection with the presence of 
any Contamination in on or under, or any pollution of (as the term 'pollution' is defined in 
the Environmental Protection Act 1986 (WA)) a City Lot or City Crown Lot existing prior to 
the date that: 
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 the City Lot (or any portion of it) is transferred to the State; 

 the City Management Order in respect of the City Crown Lot (or any portion of it) is 
revoked, 

or possession of which is taken by DevelopmentWA, whichever is the earlier in each case.  

(b) DevelopmentWA agrees that, as between it, the State, the Minister and the City, 
DevelopmentWA is liable to remediate any Contamination in on or under, or any pollution 
of (as the term 'pollution' is defined in the Environmental Protection Act 1986 (WA)) a 
Project Lot (formerly comprising the whole or part of a City Lot or City Crown Lot) that is 
required to be carried out for the development of the Project.  

18. Exclusion of liability 

18.1 Minister and State not liable 
The City agrees that the Minister and the State shall not be liable for, and the City releases the 
Minister and the State from, all liability, loss, damages, or Claims arising in connection with, and 
costs and expenses incurred in connection with land, infrastructure or assets relating to: 

(a) the Future City Lots once transferred to the City; and 

(b) the Balance Crown Lots or the Public Open Space once the care, control and 
management of a Balance Crown Lot or Public Open Space is placed with the City,  

except to the extent caused by the gross negligence or wilful misconduct of the Minister or its 
consultants, contractors, employees, agents and invitees.   

18.2 Effect of Development Agreement  
Nothing in this clause 18 affects the provisions in clause 27 of the Development Agreement.  

19. Notices 
(a) A notice or other communication under this Deed is only effective if it is: 

 in writing, signed; and  

 either left at the addressee's address or sent to the addressee by post or email, 

subject to clause 19(b).   

(b) A notice or other communication may not be given to the Minister under this Deed by 
email but must be given by leaving it at the address or sending it by post.  

(c) If the notice or communication is given by: 

 leaving it at the addressee's address, it is taken to have been received: 

 on the day it is left, if it is left before 5.00pm on a Business Day; or 

 otherwise, on the next Business Day; 

 mail, it is taken to have been received 3 Business Days after it is posted; 

 email, it is taken to have been received when the sender of the email receives a 
confirmation of delivery message generated by the sender's system. 

(d) Each Party's mail and email address for the service of notices, at the Commencement 
Date, is set out in the Details at the front of this Deed. 

20. Disputes 
(a) Each Party must use their reasonable endeavours to avoid any form of dispute under this 

Deed. 

(b) Should a dispute arise between the Parties: 
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 a representative of any Party shall provide notice to the other Parties to the 
dispute (Dispute Notice); 

 the affected Parties must nominate a representative to meet to resolve the dispute 
in good faith attempt within 10 Business Days of service of the Dispute Notice 
(Initial Meeting); and 

 if the affected Parties cannot resolve the dispute through participation at an Initial 
Meeting (or further meetings as agreed by the Parties), the Chief Executives of 
each Party must meet within 20 Business Days of that Initial Meeting to meet to 
resolve the dispute in good faith. 

21. No fetter 
Nothing in this Deed fetters, replaces or alters, or is to be taken as fettering, replacing or altering 
the exercise of: 

(a) a statutory function (having the meaning of the term 'function' as defined in the 
Interpretation Act 1984 (WA)), by the WAPC; or  

(b) the City's statutory powers, functions, obligations and discretions (including but not limited 
to the City's statutory planning and building functions). 

22. Further action and documents 
Each Party must do, at its own expense (subject to clause 4), everything reasonably necessary 
(including executing deeds) to give full effect to this Deed and any subdivision, transfer, grant, 
revocation or other transaction contemplated by it, including: 

(a) taking all reasonable actions in their control; 

(b) executing all applications (including development and subdivision applications), transfers, 
documents, forms and consents; 

(c) attend any joint lodgements at Landgate; and 

(d) enter into any further agreements and documents on reasonable terms to give effect to 
the transactions contemplated by this Deed.  

23. Goods and Services Tax  

23.1 Defined terms  
In this clause 23: 

(a) unless the context otherwise requires, a word or expression defined in the A New Tax 
System (Goods and Services Tax) Act 1999 (Cth) (GST Act) has the meaning given to it 
in that Act; 

(b) a reference to a GST liability or input tax credit entitlement of a Party includes a GST 
liability or input tax credit entitlement of the representative member of any GST group of 
which that Party is a member;  

(c) any part of a supply that is treated as a separate supply for GST purposes (including 
attributing GST payable to tax periods) will be treated as a separate supply for the 
purposes of this clause 23; and 

(d) any reference to GST payable by, input tax credit entitlements of or adjustments for a 
Party includes any notional GST, input tax credits or adjustments arising in accordance 
with Division 177 of the GST Act or any relevant State legislation confirming the imposition 
of GST on State entities. 
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23.2 Consideration GST exclusive 
Any consideration to be paid or provided for a supply made under or in connection with this Deed, 
unless specifically described in this Deed as 'GST inclusive', does not include an amount on 
account of GST. 

23.3 Gross up 
If a Party (Supplier) makes a supply under or in connection with this Deed in respect of which 
GST is payable (not being a supply the consideration for which is specifically described in this 
Deed as 'GST inclusive'): 

(a) the consideration payable or to be provided for that supply under this Deed but for the 
application of this clause (GST exclusive consideration) is increased by, and the 
recipient of the supply (Recipient) must pay to the Supplier, an amount equal to the GST 
payable on the supply (GST Amount); and 

(b) subject to clause 23.5, the GST Amount must be paid to the Supplier by the Recipient: 

 at the same time as the first part of any of the GST exclusive consideration is 
payable; or  

 within 10 Business Days of issue of the tax invoice to which the GST Amount  
applies, if no other payment is required to be made as part of the consideration for 
the relevant supply.  

23.4 Reimbursement  
If a Party must reimburse or indemnify another Party for a loss, cost or expense, the amount to be 
reimbursed or indemnified is first reduced by any input tax credit the other Party is entitled to for 
that loss, cost or expense, and then increased in accordance with clause 23.3. 

23.5 Tax invoice 
(a) The Recipient need not pay a GST Amount under this Deed until it receives a tax invoice 

from the Supplier for the supply to which the payment relates.  

(b) Any invoice issued by a GST registered Party in respect of a taxable supply made by that 
Party under or in connection with this Deed must be in the form of a valid tax invoice. 

23.6 Exclusion of GST from calculations 
If a payment is calculated by reference to or as a specified percentage of another amount or 
value, that payment will be: 

(a) calculated by reference to or as a specified percentage of the amount or value exclusive 
of any GST component; and 

(b) then increased in accordance with clause 23.3. 

23.7 Adjustments 
(a) If the GST payable by a Supplier on any supply made under or in connection with this 

Deed varies from the GST Amount paid by the Recipient under clause 23.3, then the 
Supplier will provide a corresponding refund or credit to, or will be entitled to receive the 
amount of that variation from, the Recipient so that the correct GST Amount has been 
paid.  

(b) Any payment, credit or refund under this clause 23.7 is deemed to be a payment, credit or 
refund of the GST Amount payable under clause 23.3. 

(c) If an adjustment event occurs in relation to a taxable supply, the Supplier must issue an 
adjustment note to the Recipient in relation to that supply within 10 Business Days of 
becoming aware of that adjustment event. 

23.8 Non-monetary consideration  
If and to the extent that the consideration for a supply under this Deed is not expressed as an 
amount of money: 

(a) the Recipient must: 
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 undertake, observe and perform the act, matter or thing being the consideration 
for the supply; and 

 subject to clause 23.8(b), pay the GST Amount determined by reference to clause 
23.3 to the Supplier without any deduction or set-off at the time that the Recipient 
is obliged to undertake, observe and perform the act, matter or thing being the 
consideration for the supply; and 

(b) without limiting the obligation to issue tax invoices under clause 23.5, the Parties may 
agree that any GST Amounts payable to each other for taxable supplies to which this 
clause 23 applies shall be offset such that only the balance, if any, is payable. 

23.9 Further definitions relating to GST 
Unless the context indicates otherwise, terms used in this Deed which are defined in the GST Act 
have the same meaning given in GST Act. For the avoidance of doubt, a reference to 
consideration being paid includes (in addition to the payment of money) the performance of the 
act, matter or thing being the consideration for the supply. 

23.10 Dispute resolution 
If the Recipient disputes the Supplier's application of the provisions in this clause 23, it must notify 
the Supplier under clause 20 so as to initiate the dispute resolution procedures under that clause. 
Despite any dispute concerning the provisions of this clause 23, the Recipient must pay the GST 
exclusive consideration for any taxable supply made by the Supplier under this Deed in 
accordance with the other provisions of this Deed. 

23.11 GST Penalties and Interest 
The Recipient of a taxable supply made under this Deed must indemnify the Supplier for any 
penalties and interest for which the Supplier is liable as a result of any delay or failure on the part 
of the Recipient to pay a GST Amount at the time provided for in clause 23.3(b), subject to the 
Supplier having used its reasonable endeavours to seek remission of the penalties or interest.   

23.12 Margin Scheme 
To the extent the margin scheme is available and DevelopmentWA, by notice in writing to the 
other Parties, requires the margin scheme to be applied, the Parties agree: 

(a) the margin scheme will be applied to any taxable supply under this Deed;  

(b) the Parties will agree in writing that the margin scheme will apply to the relevant taxable 
supply; and  

(c) the foregoing provisions of this clause 23 will be interpreted accordingly. 

24. General 

24.1 Costs 
Each Party must pay its own costs of negotiating, preparing and executing this Deed. 

24.2 Alterations 
This Deed may be altered only in writing signed by each Party. 

24.3 Approvals and consents 
Except where this Deed expressly states otherwise, a Party cannot unreasonably withhold or 
delay any approval or consent under this Deed. 

24.4 Assignment 
A Party may only assign this Deed or a right under this Deed with the prior written consent of each 
other Party. 
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24.5 Survival 
Any indemnity or any obligation of confidence under this Deed is independent and survives 
termination of this Deed.  Any other term by its nature intended to survive termination of this Deed 
survives termination of this Deed. 

24.6 No merger 
The rights and obligations of the Parties under this Deed do not merge on completion of any 
transaction contemplated by this Deed. 

24.7 Entire agreement 
Unless otherwise provided, the Principal Project Documents and the Foundational Project 
Documents constitute the entire agreement between the Parties in connection with its subject 
matter and supersedes all previous agreements or understandings between the Parties in 
connection with its subject matter.  

24.8 Severability 
A term or part of a term of this Deed that is illegal or unenforceable may be severed from this 
Deed and the remaining terms or parts of the terms of this Deed continue in force. 

24.9 Waiver 
A Party does not waive a right, power or remedy if it fails to exercise or delays in exercising the 
right, power or remedy.  A single or partial exercise of a right, power or remedy does not prevent 
another or further exercise of that or another right, power or remedy.  A waiver of a right, power or 
remedy must be in writing and signed by the Party giving the waiver. 

24.10 Relationship 
Except where this Deed expressly states otherwise, it does not create a relationship of 
employment, trust, agency or partnership between the Parties. 

24.11 Governing law and jurisdiction 
This Deed is governed by the law of Western Australia and each Party irrevocably and 
unconditionally submits to the non-exclusive jurisdiction of the courts of the State of Western 
Australia. 

24.12 Counterparts 
This Deed may be executed in counterparts.  All executed counterparts constitute one Deed. 
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Signing page 
EXECUTED as a DEED 

  
SIGNED for the STATE OF WESTERN 
AUSTRALIA for and on behalf of the 
MINISTER FOR LANDS by 

  Pursuant to a delegation of the Minister for 
Lands’ powers under Section 9 of the Land 
Administration Act 1997 in the presence of: 

     

(Signature)   (Signature of witness) 

      

(Print full name)   (Print full name) 

      

(Classification level, Position title  

(Division) 

  

Department of Planning, Lands and Heritage: 

  (Classification level, Position title) 

(Division) 

  

Department of Planning, Lands and Heritage 

  
 

 

 
 

 

The Common Seal of WESTERN                    
AUSTRALIAN LAND AUTHORITY                   
was hereunto affixed with the authority                    
of its Board in the presence of:                     
 

 

 

_______________________________ 

Chief Executive Officer 

 

 

_______________________________ 

Board Member 
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THE COMMON SEAL of the    
CITY OF JOONDALUP was hereunto affixed by 
authority of a resolution of the council in the 
presence of: 

  

 
 
 
   
Signature of Mayor  Signature of Chief Executive Officer 

  _____________________________________ 
Name of Mayor (print) Name of Chief Executive Officer (print) 
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Schedule 1 – Land Assembly Tranche Plan 
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Schedule 2 – Land and Asset Divestment 
Strategy 
Part 1 – Combined Overview  
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Part 2 – City of Joondalup  
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Part 3 – Marina Manager  
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Part 4 - Water Corporation  
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Part 5 - Private Owners  
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Schedule 3 – Subdivision Plans 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 42
ME_205653017_2 

 

 
  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 43
ME_205653017_2 

 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 44
ME_205653017_2 

 

 
  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 45
ME_205653017_2 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 46
ME_205653017_2 

 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 47
ME_205653017_2 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 48
ME_205653017_2 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 49
ME_205653017_2 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 50
ME_205653017_2 

Schedule 4 – Boundary of Responsibility  

 



 

(1784) Precedent Licence (contamination low risk) - Version 4 – June 2020 
ME_205653017_2 

Schedule 5 – Access Licence  

 
 

 
 

Licence to Occupy Crown Land 
 

 
Section -- of the 

Land Administration Act 1997 (WA) 
 
 
 

Lic XXXXX/XXXX_AXXXXXX 
 (file) (year) (objective id) 

  



 

(1784) Precedent Licence (contamination low risk) - Version 4 – June 2020 
ME_205653017_2 



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 



 

 
ME_205653017_2 



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

 

Schedule 6 – Draft statutory declaration  
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Schedule 7 – Section 15 Covenant  
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Details 

Date 20222023 

Parties 

Name Western Australian Land Authority established by the Western Australian Land 

Authority Act 1992 (WA) section 5, trading as DevelopmentWA  

Short form name DevelopmentWA 

Address Level 2, 40 The Esplanade  

PERTH WA 6000 

Notice details Email: matt.read@developmentwa.com.au  

 Attention: Manager MetropolitanMetro South 

 

Name City of Joondalup continued under the Local Government Act 1995 (WA) 
schedule 9.3 clause 5 

Short form name City  

Address 90 Boas Avenue 

JOONDALUP WA 6027 

Notice details Email: [infomat.humfrey@joondalup.wa.gov.au] 

 Attention: [Chief Executive Officer]Director Corporate Services 
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Background 

A The City owns the City Lots, and the State of Western Australia owns the City Crown Land, which 

lots are, at the Commencement Date, under the care, control, and management of the City. 

B Parts of the City Lots and the City Crown Land form part of the Marina Project Area.  

C Since circa 1980, the redevelopment of the Marina Project Area has been considered and 

discussed by a number of parties. 

D The City formally reinitiated the planning for the development in 2005 and in 2009 the City 

affirmed the Guiding Philosophies which continue to guide the implementation and requirements 

of the Project and DevelopmentWA supports the Guiding Philosophies.  

E As the City does not have the capacity or resources to deliver the Project, in October 2015, the 

City requested that the State Government become the proponent for the development of the 

Marina Project Area.  

F In July 2017 the State Government approved the State Business Case and on 3 September 2017 

the State Government publicly announced the appointment of DevelopmentWA as the lead 

proponent of the Project.  The State Government has also allocated the Project Grant to fund the 

delivery of the Project. 

G The MOU was entered into by the Parties to outline the vision of the Project and how the Project 

was to proceed. 

H In accordance with clause 6.2(d) of the MOU, DevelopmentWA has paid and the City has 

received an amount of $500,000 as partial reimbursement to the City for certain costs incurred in 

connection with the Project.  

I The City has granted the Works Licences to DevelopmentWA over part of the City Lots, to enable 

DevelopmentWA to proceed with specified works, including early works, breakwater construction 

and super lot subdivision works.   

J The Parties have a shared Project Vision and are committed to enhanced co-ordination and 

collaboration in relation to the timing, planning and delivery of the Project.  

K The Project will be implemented as a 'whole of government' initiative, involving not just the 

cooperation of the Parties but also DoT, DPLH, Water Corporation and other Government 

Authorities.  DevelopmentWA will facilitate and coordinate the involvement of those additional 

government stakeholders. 

L The City's objective is to receive and obtain the City Return in return for the City making available 

part of the:  

(i) City Lots; and 

(ii) City Crown Land. 

M The Parties wish to document their respective roles, responsibilities and contributions to the 

Project as well as agree to a clear process for the delivery of the Project and have entered into 

this Agreement to give effect to this objective. 
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Agreed terms 

Part A – Definitions and principles 

1. Definitions and interpretation 

1.1 Definitions 

In this Agreement, the following expressions have the following meanings: 

Access Licence means an access licence substantially in the form of the licence annexed to this 

Agreement as Schedule 1.in a form agreed by the Parties, both acting reasonably. 

Access Licence Notice means a notice signed by DevelopmentWA (or DevelopmentWA's Chief 

Executive or Representative) which:  

(a) specifies the commencement date of an Access Licence (which date must be a date at 

least 30 calendar days after the date of the Access Licence Notice); and  

(b) attaches a sketch which indicates the part of the City Lots and/or City Crown Land that 

will comprise the licensed area for the purposes of the Access Licence. 

Agreement means this agreement including all schedules, attachments, and annexures to the 

same. 

Approvals means all approvals, consents, authorisations, permits and other permissions required 

from any Government Authority, or under any Written Law, for or in connection with the Project. 

Boundary of Responsibility means the line of demarcation of management responsibilities, as 

indicated by a bold dashed red line shown on the plan annexed to this Agreement as Schedule 1 

as clarified by this Agreement. 

Business Day means any day other than a Saturday, Sunday or public holiday in Perth, Western 

Australia. 

Chief Executive means the chief executive officer, director general or other most senior 

executive (howsoever called) responsible for the administration of the relevant Party. 

City Crown Land means the following Crown land: 

(a) Crown Lot 555 (Reserve 45122) on Deposited Plan 402198 being the whole of the land 

comprised in Crown Land Title Volume LR3166 Folio 566; and 

(b) Crown Lot 15446 (Reserve 47831) on Deposited Plan 40340 

being the whole of the land comprised in Crown Land Title 

Volume LR3133 Folio 571. 

(b) Crown Lot 15446. 

City Lots means Lot 1029 and Lot 1032. 

City Management Orders means the management orders currently registered against the 

certificates of Crown Land Title to the City Crown Land, at the Commencement Date (being 

management order H352772 and management order K360388), and also includes any 

management order relating to land that currently comprises a portion of Lot 1029 and is subject to 

an Existing TenancyLease and is placed with the City in accordance with clause 10 of the 

Transfer Deed. [ME Note: drafting included to reflect the process referred to in the Transfer 

Deed and avoid inconsistency in clause 20.] 

City Return means: 

(a) the delivery and completion of the Project in a way that seeks to achieve LT Sustainability 

for the City; 
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(b) the delivery and completion of the Project, which has been a long-term strategic objective 

of the City;  

(c) the commercial opportunities for the City within the Marina Project Area on land owned or 

managed by the City;  

(d) the transfer in freehold, vesting or placement (as applicable) of the Future City Areas to 

or with the City, including the Future Club Facilities Lot in accordance with the Transfer 

Deed;  [ME Note: form of tenure not yet resolved and subject to confirmation by 

DPLH/Minister for Lands.] 

(e) the amenity and use of the public facilities within the Marina Project Area by the City of 

Joondalup community and general public;  

(f) the direct and indirect social, economic, community and other benefits derived from a 

combined investment by the State and DevelopmentWA of approximately $250 million in 

the locality of the City of Joondalup; 

(g) State funding towards the costs of a new site and facilities for ORSSCOcean Reef SSC; 

and 

(h) rates revenue from the rateable land and boat pens in the Marina Project Area. 

Commencement Date means the latest date of execution of this Agreement by DevelopmentWA 

and the City.  

Completed Roads means the public roads to be constructed by DevelopmentWA for the 

purposes of the Project, which are, in accordance with a subdivision approval, to be dedicated as 

a road and vested with the City. 

Concept Plan means the concept plan annexed to this Agreement as Schedule 2. 

Contaminated Sites Act means the Contaminated Sites Act 2003 (WA). 

Contamination has the same meaning given to the term ‘contaminated’ under the Contaminated 

Sites Act. 

Crown Lot 15446 means Crown Lot 15446 (Reserve 47831) on Deposited Plan 40340 being the 

whole of the land comprised in Crown Land Title Volume LR3133 Folio 571. 

Defect means any defect in construction or design works procured by or on behalf of 

DevelopmentWA in relation to the Future City Areas and includes: 

(a) any defect or deficiency in design, materials or workmanship;  

(b) any defect, shrinkage or fault in works; 

(c) any aspect of the works which is not in accordance with the requirements of the 

applicable construction or services contract (including a breach of any express warranty 

or non-compliance with any performance level or performance requirement stated in that 

contract); and 

(d) any physical damage to works resulting from any such defect, deficiency, shrinkage, fault, 

omission or non-compliance. 

Defects Liability Period means the defects liability period under the applicable third party 

contract for works relating to a Future City Area or part thereof. 

Divestment Strategy is the means by which the Parties have agreed to effect the divestment of 

certain areas of land and public assets:  

(a) which are to be developed by DevelopmentWA as part of the Project;  

(b) some of which are to be transferred to the City in fee simple or reserved as Crown land 

and its care, control and management placed with the City;  

(c) which is to be determined in accordance with the terms of this Agreement and the Land 

and AssemblyTransfer Deed from time to time; and 

(d) a copy of the Divestment Strategy a copy of which , also known as the Land and Asset 

Divestment Strategy which is current as at the Commencement Date, is annexed to this 

Agreement as Schedule 4Schedule 3.  

Field Code Changed

Formatted: Indent: Left:  1.25 cm, Hanging:  1.25 cm

Formatted: Definition L2, Indent: Left:  1.25 cm, Hanging: 
1.25 cm



 

Development Agreement   
MinterEllison | Ref:  SJE:LJR 1224217   Page 10 
 
ME_195190447_4ME_201636124_9 

DoT means the Western Australian Government Department of Transport, or any department 

which supersedes that department and is responsible for regulating marina facilities in Western 

Australia.  

DPLH means the Western Australian Government Department of Planning, Lands and Heritage 

or any department which supersedes that department and is responsible for the administration of 

the Land Administration Act 1997 (WA).  

Draft Design Documents means the draft: 

(a) designs, architectural drawings, plans and specifications prepared by or on behalf of 

DevelopmentWA in relation to the development and fit out of any Future City Areas or 

components of the same; and 

(b) draft subdivision and development applications and other applications for Approvals 

prepared by or on behalf of DevelopmentWA in relation to the development of any Future 

City Areas or components of the same. 

Early Works means: 

(a) the early works described in the Early Works Licences;  

(b) the construction of the Hodges RoadDrive extension; 

(c) an access road leading into the southern portion of the Marina Project Area;  

(d) any land clearing and earthworks relating to the Project; 

(e) associated infrastructure and landscaping works; and 

(f) the early breakwater construction works.  

Excised Marine Park Lot means Lot 500 on Deposited Plan 415585, excised from the Marmion 

Marine Park reserve, pursuant to the Reserves (Marmion Marine Park) Act 2019 (WA), which is 

now Lots 501, 502 and 503 on Deposited Plan 415761.  

Existing Leases means the following leases and licences, entered into by the City as landlord or 

licensor: 

(a) undated lease to the Marine Rescue Whitfords in relation to part of City Crown Land Lot 

15446; 

(b) undated lease to the Ocean Reef SSC in relation to part of City Crown Land Lot 15446 

and part of Lot 1029; and 

(c) access deed to Telstra Corporation Limited and dated 25 July 2016 in relation to City 

Crown Land Lot 15446. 

Existing Tenants means Marine Rescue Whitfords, Ocean Reef SSC and Telstra and Existing 

Tenant has a corresponding meaning.    

Freehold Car Park means a freehold public parking site as shown on the Divestment Strategy to 

be constructed as a carpark by DevelopmentWA and to comprise at least 214 bays.210 bays, 

being the 'Beach Parking Area' referred to, and which shall be subject to the restrictions specified, 

in the Transfer Deed.   

Force Majeure Event means the existence or occurrence of damage or obstruction by lightning, 

fire, explosion, natural disasters (including flood, cyclone, landslide, earthquake or other seismic 

activity), war, terrorism and acts of terrorism, civil unrest, hostilities between nations, state wide or 

national industrial action, sabotage, malicious damage (not including graffiti), epidemic, pandemic, 

government mandated lockdown or declared state of emergency, or a combination of any of 

these, but only if and to the extent that: 

(a) despite the exercise of reasonable diligence, it cannot be (or be caused to be) reasonably 

prevented, avoided, or removed by the Party seeking to rely on the event or 

circumstance; 

(b) it adversely affects (including in cost or time (or both)) the ability of a Party to perform any 

or all of its obligations under this Agreement; 
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(c) the Party wishing to rely on the event or circumstance has taken reasonable precautions, 

due care and reasonable alternative measures in order to avoid the effect of that event or 

circumstance (or both) on its ability to perform its obligations under this Agreement (and 

to mitigate the consequences of it); and 

(d) such event is not substantially the direct or indirect result of the material failure of the 

Party wishing to rely on the event or circumstance to perform any of its obligations under 

this Agreement.  

Future City Areas means public assets and areas specified in the Divestment Strategy as areas 

and assets that shall be owned, managed or maintained by the City, including: 

(a) Public Open Space; 

(b) Future City Lots;  

(c) Future Club Facilities Lot;  

(d) Public Parking Areas; 

(e) public improvements, fixtures, fittings, plant and equipment located or affixed upon the 

Public Open Space and Future City Lots, including the promenade abutting the waterfront 

within the Marina Project Area (but excluding the internal revetment walls); and 

(f) Completed Roads. 

Future City Lots means the freehold lots or conditional freehold lots to be transferred in fee 

simple to the City, as identified in the Divestment Strategy or any other part of the Project agreed 

to be transferred to the City in freehold from time to time. 

Future Club Facilities Lot means the site for the Ocean Reef SSC (including club house, open 

space, and some parking) and other uses by the City. 

Future Club Facility Lot Works means the buildings, facilities, alterations and additions to the 

Future Club Facilities Lot to be made to accommodate Ocean Reef SSC. 

Future Club Facilities Lot means the site for the Ocean Reef SSC (including club house, open 

space, and some parking) and other uses by the City. 

Future Marina Areas means the area shaded pink on the plan attached in 

Schedule 5Schedule 1, being primarily the portion of the Marina Project Area located west of the 

Boundary of Responsibility, which will include the assets comprising the Marina Works once 

completed and the waterways and all assets deemed in this Agreement to be located to the west 

of the Boundary of Responsibility. which are further specified in Schedule 4. 

Future Other Facilities Lot means the site(s) for the Marine Rescue Whitfords and potential 

Marina Manager Officesoffices, as identified on the Concept Plan and Divestment Strategy. 

Future Other Facilities Lot Works means the alterations and additions to the Future Other 

Facilities Lot to be made to accommodate Marine Rescue Whitfords and the Marina Manager.  

Government Authority means a government (Commonwealth, State or local) or a governmental, 

semi-governmental, judicial, statutory or public entity or authority, including any such entity or 

authority established under a Written Law. 

Government Steering Committee means the government steering group established in relation 

to the Project, comprising members nominated by each Party and other relevant Government 

Authorities. 

Guiding Philosophies means the guiding philosophies and parameters for the Project as 

affirmed by the City and set out in the document titled ‘Ocean Reef Marina Philosophy and 

Parameters’ and annexed to this Agreement as Schedule 5.  

Handover means, the handover of Upkeep Responsibility in relation to the Future City Areas to 

the City when all of the requirements for the Upkeep Responsibility Date to occur, have occurred 

or been achieved. [ME Note: amendments reflect latest agreed understanding of the 

handover and upkeep process and obligations. See comments in Part F.] 

Handover Obligations means, in relation to a Future City Area, that: 

(a) all of the works that comprise that Future City Area have been completed; 
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(b) the relevant works and improvements have been completed in accordance with all 

Approvals; 

(c) all requirements of the City in its statutory capacity or when performing a statutory 

function in relation to the relevant works have been completed or cleared by the City; 

(d) all Upkeep Responsibilities of DevelopmentWA have been completed;  

(e) all damage to the relevant works and improvements since Practical Completion of the 

same has been rectified, excluding fair wear and tear; and 

(f) all plans, specifications, certifications, agreements, Approvals and other documents 

reasonably requested by the City in relation to that Future City Area have been provided 

to the City.  

[ME Note: reference to Defects removed to reflect that the Defect liability process and 

principles run separate to the Upkeep Responsibility and handover process.] 

Harbour Waters the current Ocean Reef boat harbour waterway, being Lot 504 on Deposited 

Plan 421397, comprising an area of approximately 5.1611 hectares.  

HOA means the Heads of Agreement entered into by the City and DevelopmentWA in relation to 

the Project and dated 19 May 2021. 

Improvement Scheme means the Ocean Reef Marina Improvement Scheme No.1 gazetted on 

30 September 2020 and as may be updated from time to time.  

Indicative Project Program means the program in Schedule 7Schedule 6, which program must 

be updated by DevelopmentWA from time to time. 

Intellectual Property Rights means all intellectual property rights and interests (including 

common law rights and interests), including all: 

(a) patents, trademarks, service marks, copyrights, registered and unregistered designs, 

trade names, domain names, symbols and logos; 

(b) patent applications and applications to register trademarks, service marks and designs; 

(c) methods, plans, data, drawings, specifications, characteristics, inventions, improvements, 

know how, experience, trade secrets, confidential information or other information; and 

(d) licences or similar user rights in respect of any such rights and interests. 

Land Assembly Process refers to the means by which the Parties and other relevant 

Government Authorities have agreed to affect the assembly of the land comprising the Marina 

Project Area (including the transfer of certain lots)), as documented in the 'Land Assembly 

Tranche Plan' (as that term is defined in the Transfer Deed) and in order to facilitate the delivery 

of the Project in accordance with the terms of this Agreement.  The agreed version of which is 

identified as “XXXX”.  

Landscape Master Plan means the landscape master plan, annexed to this Agreement as 

Schedule 8Schedule 7. 

Landside Works means all works required to complete the Project that are not Marina Works 

including: 

(a) the Future City Areas; 

(b) creation of the freehold lots and development sites for sale; 

(c) Public Parking Areas; and 

(d) roads, footpaths, cycleways, and all related landscaping (in accordance with the 

Landscape Master Plan). 

Leased Facilities means the buildings and improvements leased to the tenants under the 

Existing Leases. 

Leased Premises means the areas leased under each of the Existing Leases, including the 

Leased Facilities.  
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Limitations means the agreements, acknowledgements, qualification, warranties and 

representations in clauseclauses 6.1 and 6.2. 

LG Boundary Amendment means the amendment of the local government boundary of the City 

to include the Marinamarina and the Excised Marine Park Lot.  

Local Government Act means the Local Government Act 1995 (WA). 

Lot 1029 means Lot 1029 on Diagram 57604 being the whole of the land comprised in Certificate 

of Title Volume 1957 Folio 865.  

Lot 1032 means Lot 1032 on Plan 13198 being the whole of the land comprised in Certificate of 

Title Volume 1667 Folio 921. 

LT Sustainability refers to the City’s objective of ensuring that the financial impacts to the City of 

the Ocean Reef Marina are sustainable in the long term and specifically LT Sustainability means 

that: 

(a) in relation to the City’s operating surplus / deficit: recurring impact including depreciation, 

should be no worse than zero once the Ocean Reef Marina is fully developed (this is 

measured by comparing the project impacts to the existing baseline deficit); and 

(b) in relation to the City’s cashflow: The 50-year cashflow impacts are zero or positive (when 

compared to the baseline). 

Marina Management Deed means an agreement pursuant to which DevelopmentWA, the City 

and any future Marina Manager agree: 

(a) that the responsibilities of the Marina Manager are in relation to the area west of the 

Boundary of Responsibility;  

(b) the obligations of the Marina Manager in relation to the management and operation of the 

Future Marina Areas;  

(c) the handover of responsibility for the management and maintenance of the Future Marina 

Areas from DevelopmentWA to the Marina Manager;  

(d) the co-ordination of management and maintenance responsibilities for the interface 

between the Future Marina Areas and the Future City Areas along the Boundary of 

Responsibility, as between the Marina Manager and the City; 

(e) the responsibility of the Marina Manager and DevelopmentWA for the rectification of 

Defects in the Future Marina Areas that impact upon the Future City Areas.  

Marina Manager means any third party marina manager (including, for example, DoT) that may 

be appointed to manage and maintain the Future Marina Areas, in accordance with clause 25 and 

clause 23.10, but until such appointment is made means DevelopmentWA.  

Marina Project Area means the area of land and water outlined in bluered as shown on the map 

annexed to this Agreement as Schedule 9Schedule 1, and as at the Commencement Date 

comprising portions of: 

(a) the City Lots;  

(b) the City Crown Land;  

(c) the Excised Marine Park Lot;  

(d) Lots 600 and 601 on Deposited Plan 418370; 

(e) the Ocean Reef Boat Harbour, comprising at the Commencement Date: 

(i) Crown Lot 10098 on Deposited Plan 216098 and being the whole of the land 

comprised in Crown Land Title Volume LR3048 Folio 270; 

(ii) Crown Lot 10518 on Deposited Plan 216098 and being the whole of the land 

comprised in Crown Land Title Volume LR3146 Folio 799;  

(iii) Crown Lot 10519 on Deposited Plan 216098 and being the whole of the land 

comprised in Crown Land Title Volume LR3146 Folio 800; and 

(iv) the Harbour Waters. 
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Marina Works means the marina infrastructure to be constructed as part of the Project, including: 

(a) two breakwaters; 

(b) jetties; 

(c) the coastal pool; 

(d) internal marina edge (revetment) wall (but excluding the promenade); 

(e) boat pens and boat stacker sites; 

(f) boat ramps and trailer parking bays; 

(g) any seabed works; 

(h) the marine enterprise precinct immediately south of the Boundary of Responsibility but 

excluding the Future Club Facilities Lot; and 

(i) any other infrastructure that will become the responsibility of the Marina Manager in 

accordance with the Divestment Strategy; and  

(j) ancillary facilities. 

Marine Rescue Whitfords means Whitfords Volunteer Sea Rescue Group (Inc).  

MOU means the Memorandum of Understanding between DevelopmentWA (formerly trading as 

LandCorp) and the City and dated 21 February 2018. 

Ocean Reef SSC means the Ocean Reef Sea Sports Club (Inc).  

ORM Documents means the Concept Plan, Landscape Master Plan and the Approved Design 

Documents. developed under clause 12.  

Party means DevelopmentWA or the City and Parties means both of them. 

Practical Completion means the completion of the Marina Works or Landside Works or 

separable portions thereof, subject to minor Defects, to the reasonable satisfaction of 

DevelopmentWA.  

Project means the development of the Marina Project Area generally in accordance with the 

Project Vision, clause 5.1 and the requirements of this Agreement. 

Project Completion means the completion of Handover of all of the Future City Areas to or with 

the City or such other date agreed by the Parties.   

Project Documents means this Agreement, the Early Works Licences, the Transfer Deed and 

any other document which the Parties agree is a Project Document.  

Project Grant means the State Government funding allocated to fund part of the costs to be 

incurred by DevelopmentWA in undertaking the Project, being at the Commencement Date an 

amount of $120192,000,000. 

Project Timeline means the detailed timeline for the completion of the Project which includes: 

(a) a staging plan for the works; and 

(b) a plan for the timing of lot sales, 

as prepared and updated by DevelopmentWA from time to time. 

Project Vision is to establish a world class, vibrant marina precinct comprising of recreational, 

boating, tourism, residential, retail and commercial facilities, and more particularly, the delivery of 

the key infrastructure and development outcomes described in clause 5.  

Proposed Variation means a material variation to a Design Document proposed by 

DevelopmentWA. 

Public Open Space means public open space to be created within the Marina Project Area and 

placed or to be placed with the City for care, control and management.  

Public Parking Areas means those parts of the Future City Areas to comprise publicly accessible 

parking areas, as indicated by the Divestment Strategy or otherwise agreed by the Parties, which 

will include the Freehold Car Park..  [ME Note: as instructed, the parking area will be subject 

Formatted: Indent: Left:  1.25 cm, Hanging:  1.25 cm

Formatted: Indent: Left:  1.25 cm, Hanging:  1.25 cm

Formatted: Font: Not Bold



 

Development Agreement   
MinterEllison | Ref:  SJE:LJR 1224217   Page 15 
 
ME_195190447_4ME_201636124_9 

to service easements and a restrictive covenant or other limitation relating to the use of 

the land. This is to remain addressed in the Transfer Deed.].   

Refined Design Documents has the meaning given in accordance with clause 12.5(b). 

Representative means a person appointed to represent ana Party from time to time under clause 

9.1(a) and where the context permits, includes any alternative Representative to the extent of 

their authority. 

Services means electricity, gas, telecommunication, water, sewerage, and other utilities or 

services.  

Smart Infrastructure means smart infrastructure and technology that may be integrated as part 

of the Project works which may include: 

(a) communication or internet-connected infrastructure, including sensors, data collection, 

CCTV, smart lighting, irrigation and parking technology; or  

(b) technology that otherwise will provide improved public or commercial amenity. 

Specified Area Rate has the meaning given to that term under section 6.37 of the Local 

Government Act. 

Staging Plan means the plan showing the indicative order and staging of the Project as provided 

to the City by DevelopmentWA from time to time. 

State means the State of Western Australia. 

State Business Case means the public document titled ‘Business Case: Ocean Reef Marina 

Development’ dated and approved by the State Government in July 2017.  

State Club Contribution means the amount of $6,485,000.00 towards new facilities for the 

Ocean Reef SSC and Marine Rescue Whitfords.  

Statutory Responsibility means that the City is required to perform functions in relation to a 

Future City Area under a Written Law. 

Statutory Responsibility Date means the date on which the City has Statutory Responsibility for 

the management or control of the relevant Future City Area such as the date when the City 

becomes the management body for or freehold owner of a Future City Area. 

Telstra means Telstra Corporation Limited. 

Term means the term of this Agreement, commencing on the Commencement Date and expiring 

on the date specified in clause 4. 

Transfer Deed means the Land Transfer Deed entered into by the Minister for Lands and the 

Parties which records the agreements by the Parties and the Minister for Lands to the actions 

required to (amongst other things) give effect to: 

(a) the Land Assembly Process; 

(b) relevant terms of the HOA not otherwise addressed or detailed in this Agreement; and 

(c) the Divestment Strategy. 

Upkeep Area means an area of land that is all of, or a separate lot that is part of, a Future City 

Area. 

Upkeep Area Handover Date means the date on which Handover is confirmed under clause 

23.5(a)(ii)(A) in respect of the relevant Upkeep Area.  

Upkeep Responsibility means responsibility and liability for ensuring that a Future City Area: 

(a) is clean, tidy, maintained, free of rubbish, repaired, safe and generally kept in a good 

condition; and 

(b) is free of damage and graffiti and that any damage or graffiti is rectified, subject to fair 

wear and tear in the case of damage. 

Upkeep Responsibility Date means, in relation to an Upkeep Area, the date which is the last to 

occur of: 
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(a) 2 years after construction and development of the Future City Area and all related 

alterations, additions and improvements have been Practically Completed; and 

(b) the Statutory Responsibility Date. 

Vacant Leased Areas has the meaning in clause 20.6(b). 

Vacation Date means the second to occur of: 

(a) 30 April 2024;  and 

(b) two months after Practical Completion of the Future Club Facility Lot Works by 

DevelopmentWA,  

or such other date as the Parties may agree. 

WAPC means the Western Australian Planning Commission.  

Works Licences means: 

(a) the document titled ‘Access Licence’ dated 13 February 2020 entered into between the 

City as licensor and DevelopmentWA as licensee, in relation to the City Lots, City Crown 

Land and a portion of Ocean Reef Road, as extended by letter from the City of Joondalup 

dated 27 August 2020, for the purposes of early works construction; 

(b) the breakwater construction access licence dated 23 December 2020, for the purpose of 

undertaking the breakwater construction associated with the Ocean Reef Marina Project; 

and 

(c) a superlot subdivision access licence, dated 19 March 2021, for the purpose of carrying 

out the works necessary to implement the superlot subdivision.  

Written Law means any statute, regulation, ordinance, by-law or other subsidiary legislation and 

any lawful direction or notice by a Government Authority.  

1.2 Interpretation 

The following rules also apply in interpreting this Agreement, unless inconsistent with the context: 

(a) headings are for convenience only, and do not affect interpretation;   

(b) a reference to legislation (including subordinate legislation) is to that legislation as 

amended, consolidated, re-enacted or replaced, and includes any subordinate legislation 

issued under it; 

(c) a reference to a clause, paragraph, schedule or annexure is to a clause or paragraph of, 

or schedule or annexure to, this Agreement, and a reference to this Agreement includes 

any schedule or annexure; 

(d) a reference to an agreement or instrument includes the agreement or instrument as 

novated, altered, supplemented or replaced from time to time; 

(e) a reference to anything includes each part of it; 

(f) a reference to a Party is a reference to that Party as may be reconstituted or substituted 

under any Written Law from time to time; 

(g) a reference to A$, $A, dollar or $ is to Australian currency; 

(h) a reference to time is to Australian Western Standard time; 

(i) a reference to a person includes a natural person, partnership, body corporate, 

association, governmental or local authority or agency or other entity; 

(j) the meaning of general words is not limited by specific examples introduced by including, 

for example or similar expressions; 

(k) another grammatical form of a defined word or expression has a corresponding meaning; 

(l) a singular word includes the plural, and vice versa; 

(m) a word which suggests one gender includes the other genders; 
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(n) any agreement, representation, warranty or indemnity in favour of two or more parties 

(including where two or more persons are included in the same defined term) is for the 

benefit of them jointly and severally; 

(o) a rule of construction does not apply to the disadvantage of a party because the party was 

responsible for the preparation of this Agreement or any part of it; and 

(p) if a day on or by which an obligation must be performed or an event must occur is not a 

Business Day, the obligation must be performed, or the event must occur on or by the 

next Business Day. 

1.3 Agreement is legally binding 

The Parties agree that this Agreement and the obligations contained herein are legally binding. 

1.4 Collaboration 

In performing their respective obligations under this Agreement, each Party commits to: work with 

the other Party in a co-ordinated, co-operative and collaborative way. 

(a) work with the other Party in a co-ordinated, co-operative and collaborative way; 

(b) explore opportunities for efficiencies;  

(c) work with other relevant Government Authorities and stakeholders in a co-operative and 

efficient manner in relation to the delivery of the Project. 

1.5 Heads of Agreement superseding 

Without limiting clause 1.3 and for the avoidance of doubt, this Agreement and the Transfer Deed 

supersedes the HOA and MOU.  

Part B – Project outline  

2. Purpose 
The purpose of this Agreement is to: 

(a) set out the roles, rights and obligations of each Party in relation to the delivery of the 

Project by DevelopmentWA; and 

(b) ensure the implementation and completion of the Project by DevelopmentWA in an orderly 

and timely manner. 

3. Interdependency with Transfer Deed  

3.1 Timing of Transfer Deed 

(a) The Parties must enter into the Transfer Deed on the same date as this Agreement. 

(b) Either Party may terminate this Agreement if the other Party or the State fails to enter into 

the Transfer Deed. 

3.2 Interdependency with Transfer Deed 

(a) The Parties acknowledge that the Transfer Deed is interdependent with this Agreement. 

(b) The Parties agree to execute the Transfer Deed and do all other things reasonably 

necessary to give effect to the Land Assembly Process in a timely manner.  

(c) In the event of an inconsistency between this Agreement and the Transfer Deed, the 

Transfer Deed prevails.  

(d) The City agrees with DevelopmentWA to comply with its obligations in the Transfer Deed. 
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(e) DevelopmentWA agrees with the City to comply with its obligations in the Transfer Deed. 

4. Term  
Except where otherwise agreed by the Parties, this Agreement will terminate upon: 

(a) the last to occur of: 

(i) the date of Project Completion; and 

(ii) the last to occur of: 

(A) the expiration of all Defects Liability Periods in respect of the Future City 

Areas; and 

(B) the completion of the rectification of Defects in the Future City Areas in 

accordance with clause 23.9;  and 

(C) the City or DevelopmentWA ceasing to have any remaining rights against 

DevelopmentWA’sDevelopmentWA's builders and consultants pursuant 

to the deeds of collateral warranty referred to in clause 23.9(f); 23.9; or  

(b) the earlier termination of this Agreement in accordance with its terms. 

5. Project Components 

5.1 Key elements of the Project 

The Parties agree that the Project is anticipated to include: 

(a) a marina, inclusive of eight boat launching ramps and trailer parking bays, which is to 

have a capacity for approximately: 

(i) 550 boat pens; and 

(ii) 200 boat stacker bays; 

(b) an internal beach within the protection of the marina and a coastal pool; 

(c) approximately 12,000 square metres of retail and commercial floor space; 

(d) over 5 hectares of community spaces;  

(e) approximately 1,000 dwellings, comprising of single residential homes, apartments, 

grouped dwellings; 

(f) mixed-use developments; 

(g) short stay and hotel rooms;  

(h) a waterfront promenade; 

(i) public parking (including car bays and boat trailer parking areas);  

(j) new sites and facilities for Marine Rescue Whitfords, Ocean Reef SSC and a 

telecommunications provider;  

(k) commercial opportunities for the City including commercial agreements with third parties; 

and 

(l) public infrastructure to support the Project such as street lighting, road and path networks 

and drainage; 

(m) community spaces such as playgrounds, gazebos, BBQs and public artwork; and 

(n) public equity, to ensure that there is unrestricted community access to the public 

waterfront areas (but excluding the secure marine enterprise area) as each stage is 

completed,  especially in relation to those waterfront areas in front of the residential 

components of the Marinamarina. 
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5.2 Changes to certain matters 

(a) DevelopmentWA will use reasonable endeavours not to do any of the following without the 

prior agreement of the City, not to be unreasonably withheld., conditioned or delayed: 

(i) materially change or apply to materially change the Improvement Scheme; 

• change the Boundary of Responsibility; 

(ii) make any change to the location of the Future Club Facilities Lot; 

(iii) materially change the size or scale of any Future City Area from the description of 

that Future City Area in the [insert reference document]; and [ME Note: retention 

of this clause is subject to the existence of an agreed baseline document 

clearly establishing the size and scale of the Future City Areas (as currently 

proposed).]Divestment Strategy; and  

(iv) [ME Note: no appropriate baseline reference exists for deleted clause (a)(vi) 

to (a)(viii), except for the Improvement Scheme, which is already subject to 

consent if there is a material changes, above.]reduce public access to the 

waterfront areas from that shown on [insert relevant document].the Divestment 

Strategy. 

(b) The City acknowledges that given the scale and duration of the Project it may be 

necessary for DevelopmentWA to do any of the things described in clausesclause 5.2(a) 

and 5.3(c)..  The City must act promptly and reasonably when requested by 

DevelopmentWA to agree to any of the things described in clausesclause 5.2(a) and 

5.3(c).  . 

5.3 Third Party Developers  

[Clause 5.3 to be moved to after clause 14 (Project Delivery).] 

(a) DevelopmentWA may: 

(i) sell or transfer 50% or less of land that is suitable for development or subdivision 

into lots for residential or commercial purposes in the Marina Project Area 

(developable land) to; or  

(ii) enter into a joint venture, development management, project delivery or other 

similar arrangement in relation to 50% or less of developable land with, 

one person or group. 

(b) DevelopmentWA may: 

(i) sell or transfer more than 50% of the developable land to; or  

(ii) enter into a joint venture, development management, project delivery or other 

similar arrangement in relation to more than 50% of the developable land with, 

one person or group (Third Party Developer), provided: 

(iii)  DevelopmentWA does so substantially in accordance with DevelopmentWA's 

standard conditions, policies and limitations, subject to: 

(A)(iii) conditions relating to the specific project deliverable requirements imposed on the 

Third Party Developer by DevelopmentWA; and  

(B)(iv) an option to repurchase the relevant land in the event of the Third Party 

Developer's default, exercisable by DevelopmentWA;DevelopmentWA provides 

the City with notice and reasonable details of the actions taken under this clause; 

• in the case of a sale or transfer more than 50% of the developable land, the Third 

Party Developer first enters into a deed of covenant with the City agreeing to 

observe and perform DevelopmentWA’s covenants, agreements and obligations 

under this Agreement in relation to the relevant developable land, with such deed 

of covenant: 

(C) to be in a form acceptable to the City acting reasonably; 
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(D) to require DevelopmentWA to pay the City’s reasonable legal costs and 

expenses in relation to the preparation, negotiation and execution of the 

deed of covenant and all ancillary advice provided to the City in that 

regard. 

(v) any transfer of the land occurring within a reasonable period, having regard to the 

nature of the arrangement; and 

(vi) DevelopmentWA providing the City with notice and reasonable details of the 

actions taken under this clause 5.3(b). 

(c) If clause 5.3(b)5.3(b) does not apply, DevelopmentWA may: 

(i) sell or transfer more than 50% of the developable land to; or  

(ii) enter into a joint venture, development management, project delivery or other 

similar arrangement in relation to more than 50% of the developable land with, 

one person or group with the prior agreement of the City, which agreement will not be 

unreasonably withheld, conditioned or delayed.  

[ME Note: DevelopmentWA does not agree to the City having consent rights 

generally in relation to the appointment of development partners, particularly as 

DevelopmentWA would retain appropriate controls in accordance with 

DevelopmentWA's standard terms to ensure the objectives of this agreement are 

achieved. Amended clause 5.3 is drafted to reflect this.] 

 

[ME Note: the previous clause 5.2(c) is deleted as clause 34 provides an appropriate 

escalation mechanism if agreements cannot be reached, and therefore should 

apply. It should go to the Party representative for discussion then to the CEO if no 

resolution is reached.]  

 

Part C – Project governance, powers and representatives  

6. Parties powers 

6.1 No fetter of statutory powers  

Nothing in this Agreement fetters, replaces or alters, or is to be taken as fettering, replacing or 

altering: 

(a) the statutory powers, functions, obligations and discretions of the Parties or a Party’s 

Representative or other officers (including but not limited to the City’s statutory planning 

and building functions); or 

(b) any Ministerial discretion exercisable in respect of the Project. 

6.2 Acknowledgement of statutory and policy limitations 

(a) It is acknowledged by the Parties that: 

(i) the City must undertake its obligations under this Agreement in a way that is in 

compliance with the Local Government Act; and 

(ii) DevelopmentWA must undertake its obligations under this Agreement and 

otherwise act in compliance with the Western Australian Land Authority Act 1992 

(WA). 

(b) The Parties warrant that they each have the powers to enter into this Agreement and that 

its terms are binding upon and enforceable against them and: 
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(i) for its part, the City specifically warrants that, if and to the extent applicable in 

relation to the Project, it has complied with the requirements of sections 3.58 and 

3.59 of the Local Government Act prior to entering into this Agreement; and 

(ii) each Party warrants that all consents and approvals required to enter into this 

Agreement have been obtained.  

(c) The following qualifications and limitations apply to this Agreement: 

(i) nothing done by or on behalf of a Party fetters, replaces or alters, or is to be taken 

as fettering, replacing or altering the statutory powers, functions, obligations and 

discretions of that Party;  and 

(ii) unless a Party has advised otherwise in writing, there is no delegation of that 

Party's powers, functions or rights in favour of any person. 

7. Role of the City 
The City agrees that its roles and responsibilities in relation to the Project are generally described 

as follows: 

(a) to provide an ongoing commitment to the delivery of the Project, and assist 

DevelopmentWA to ensure that the Project is achieved; 

(b) to participate in meetings of the Government Steering GroupCommittee;  

(c) to provide DevelopmentWA with access to the City Crown Land and City Lots in 

accordance with clause 16.1;  

(d) to contribute and relinquish its title to the City Lots and to agree to the revocation of the 

City Management Orders, in accordance with this Agreement, the Land Assembly Process 

and the Transfer Deed; 

(e) to accept title and control over, and responsibility for, Future City Areas to be transferred 

to, placed with or vested in the City in accordance with the terms of the Divestment 

Strategy and the Transfer Deed and at the time and in accordance with the requirements 

of this Agreement;  

(f) to provide all reasonably requested support to DevelopmentWA to enable it to undertake 

and complete the Project, including cooperating, collaborating and engaging with other 

Government Authorities and stakeholders relevant to the Project; and 

(g) to perform its obligations in this Agreement in good faith and in a timely manner, 

and, where applicable, as are more particularly described in this Agreement provided that the City 

is under no obligation to: 

(h) provide any funding in relation to the Project; or  

(i) assume any development risk in relation to the Project; 

except as expressly provided for in this Agreement or as otherwise agreed by the Parties. 

8. Role of DevelopmentWA 
The Parties acknowledge and agree that DevelopmentWA’s roles and responsibilities are 

generally described as follows: 

(a) to deliver the Project in accordance with the Project Vision, the State Business Case and 

this Agreement; 

(b) to keep the City reasonably informed in relation to the Project; 

(c) to provide the City with a Project Timeline and a Staging Plan from time to time and keep 

these documents up to date;  

(d) to have regard to feedback from the City in relation to the Project; 



 

Development Agreement   
MinterEllison | Ref:  SJE:LJR 1224217   Page 22 
 
ME_195190447_4ME_201636124_9 

(e) to manage the Project Grant to finance DevelopmentWA’s costs in undertaking the 

Project; 

(f) to fund the costs of undertaking and delivering the Landside Works;  

(g) to liaise with relevant Government Authorities for the purpose of securing their Approval, 

cooperation and agreement, where required, to deliver the Project; 

(h) to have regard to the Project Vision and the Guiding Philosophies when exercising the 

functions and discretions vested in it by operation of this Agreement;  

(i) to work to ensure that the Project is implemented as a ‘whole of government’ initiative, 

involving not just the cooperation of the Parties but also DoT, DPLH, Water Corporation 

and other Government Authorities;  

(j) to facilitate and coordinate the involvement of those additional government stakeholders;   

(k) to actively undertake and facilitate appropriate community and stakeholder consultation;   

(l) reporting, recording, monitoring, managing and rectifying of Defects during applicable 

Defects Liability Periods and generally assisting the City to enforce its rights against 

DevelopmentWA’s contractors and consultants in relation to the rectification of Defects;  

(m) to perform its obligations in this Agreement in good faith and in a timely manner; and 

where applicable, as are more particularly described in this Agreement. 

9. Representatives 

9.1 Parties’ Representatives  

(a) Each Party must, at all times, appoint and retain a natural person to be the Party’s 

representative for all purposes under this Agreement.  

(b) On and from the Commencement Date: 

(i) DevelopmentWA’s Representative shall be Matt Read, Manager Metro South; and 

(ii) the City’s Representative shall be the person, from time to time occupying the 

position within this City known as “XXXXX” Mat Humfrey, Director of Corporate 

Services. 

(c) Each Party may at any time, by notice from its Chief Executive to the Chief Executive of 

the other Party: 

(i) appoint an alternative Representative, who may act in the absence of the first 

appointed Representative; or  

(ii) replace a Representative with another Representative. 

9.2 Role of Representatives 

Each Party’s Representative has the following roles and functions: 

(a) to be the primary point of contact for the Representative and other officers, employees, 

and agents of the other Party for the purposes of this Agreement; 

(b) to prepare for, attend, meaningfully participate in and, as much as is permissible, provide 

and share information at the meetings ofbetween the Parties held in relation to the 

Management CommitteeProject; and 

(c) to contribute towards the achievement of the Project , by assisting in the co-ordination of 

and collaboration in the timing, planning and delivery of the Project. 

9.3 Representative does not bind Party 

A Representative does not, in that capacity, have power to bind a Party in respect of any matter 

relating to the Project or arising under this Agreement.  

Formatted: Not Highlight



 

Development Agreement   
MinterEllison | Ref:  SJE:LJR 1224217   Page 23 
 
ME_195190447_4ME_201636124_9 

10. Government Steering Committee 

10.1 Acknowledgement of Government Steering Committee role 

The Parties acknowledge the existence and continuing role of the Government Steering 

CommmitteeCommittee, which comprises members nominated by: 

(a) each Party; 

(b) DoT;  

(c) DPLH; and  

(d) any other Government Authorities that the Government Steering Committee agree should 

be invited to participate from time to time. 

10.2 Continued participation in Government Steering Committee 

The Parties agree to continue to participate in the Government Steering Committee in an open, 

transparent, and cooperative manner during the Term.   

Part D – Project delivery, approvals, and design 

11. Project funding 

11.1 Management of Project Grant and other contributions 

(a) DevelopmentWA shall in accordance with its legislative and governance requirements: 

(i) subject to clause 11.2, manage the expenditure of the Project Grant, which shall 

(subject to the conditions attaching to the Project Grant) primarily be allocated to 

funding the Marina Works in accordance with the State Business Case; and 

(ii) contribute funding in the amount required to deliver Landside Works forming part 

of the Project. 

(b) The City acknowledges receipt prior to the Commencement Date of DevelopmentWA's 

payment(s) in the amount of $500,000 exclusive of GST by way of the agreed contribution 

towards the costs the City has incurred in relation to progressing the necessary 

Metropolitan Region Scheme amendments and the Public Environmental Reviewpublic 

environmental review, in full and final performance and discharge of its commitment under 

paragraph 6.2(g) of the MOU. 

11.2 City acknowledgements in relation to Project Grant and other funding 

The City acknowledges that: 

(a) the provision of the Project Grant is subject to State Government policy outside of 

DevelopmentWA's control, and therefore the provision of the Project Grant and the 

amount of the Project Grant may be subject to change; 

(b) DevelopmentWA makes no representations and gives no warranties that: 

(i) the total amount of the Project Grant will be made available by the State 

Government for allocation to the Project; and 

(ii) it will provide a particular level of funding towards the delivery of the Project from 

its own resources; and   

(c) by reason of the provision of the Project Grant, DevelopmentWA controls funding and 

delivery decisions in relation to the Project in accordance with the terms of this Agreement 

and to the extent permitted by Written Law. 
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11.3 DevelopmentWA warranties and representations 

(a) DevelopmentWA warrants and represents to the City that as at the Commencement Date 

DevelopmentWA has not received notice of and DevelopmentWA is not aware of any 

changereduction to, or need to changereduce, the amount of the Project Grant. 

(b) DevelopmentWA agrees to promptly notify the City of : 

(b) any plans to changereduce or changereduction to: 

(i)  the total amount of the Project Grant; or 

(ii) any significant changereduction to the level of funding that DevelopmentWA 

intends to contribute to the delivery of the Project from its own resources.  

11.4 City’s commitments during Project delivery phase 

(a) The City agrees to: 

(i) establish a team of experienced officers who will be dedicated to ensuring the 

City's compliance with its obligations under this Agreement; and 

(ii) without limiting clause 11.4(a)(i), ensure adequate resources are available and 

included in the City’s budgeting processes to enable the City to perform its 

obligations in this Agreement and participate in the Project. 

(b) The City may consider contributing to the development of any additional public or 

commercial infrastructure it proposes that is not already envisaged in the Concept Plan or 

Divestment Strategy, however the City is under no obligation to provide such further 

contributions. [ME Note: Additional clause reflects principles in the HOA, and the 

agreement in Item 5 of the discussion table circulated between the Parties in 

November/December 2021.] 

12. Design of Future City Areas 

12.1 Not part of any statutory process 

(a) Clauses 12.2 to 12.5 areClauses 12.2 to 12.5 inclusive set out a process that the Parties 

have, in their capacity as Parties to this Agreement agreed to undertake. 

(b) Clauses 12.2 to 12.512.2 to 12.5 inclusive are not part of and do not modify, inform or 

replace any statutory process, duty, discretion or function of the City in its capacity as a 

local government.   

12.2 Preparation of Draft Design Documents 

(a) DevelopmentWA must prepare Draft Design Documents for the Future City Areas (or 

separable portions thereof) that are consistent with the requirements of this Agreement in 

relation to the Future City Areas and must use reasonable endeavours to ensure that the 

Draft Design Documents: 

(i) are based upon, and not inconsistent with: 

(A) the Concept Plan; 

(B) the Project Vision;  

(C) the Boundary of Responsibility; 

(D) the Improvement Scheme; 

o the Land Assembly Process; 

(E) the Upkeep Responsibility Plan;  

(F) the Divestment Strategy; and 

(G) the Staging Plan;  

(ii) have due regard to any minimum standards or specifications of the City which 

would usually apply to similar developments and infrastructure; and  
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(iii) subject to the Limitations, beare prepared having regard to feedback and 

preferences communicated between the Parties, acting reasonably. 

(b) Once prepared, DevelopmentWA must provide the Draft Design Documents to the City for 

consultation, feedback and discussion purposes. with the intention of: 

(i) streamlining and improving the timelines for approval processes; and 

(ii) providing a forum for the City, acting reasonably, to confirm that the Project or the 

relevant stage to be implemented remains consistent with the City’s vision, 

including the Project Vision. 

(c) DevelopmentWA must use reasonable endeavours to: 

(i) respond to questions from the City;  and 

(ii) provide supporting information and detail as is reasonably requested, 

in relation to the Draft Design Documents.   

(d) Where a meeting is requested by either Party in relation to the Draft Design Documents, 

at least ten (10) Business Days prior to any meeting between DevelopmentWA and the 

City's Representatives (or between such other representatives of the Parties as otherwise 

agreed) at which the documents are to be discussed DevelopmentWA must provide the 

City with the Draft Design Documents the subject of that meeting. the Parties shall 

endeavour to meet as soon as is reasonably practicable. 

12.3 Feedback or Approval ofon Design Documents or Proposed Variations 

Where Draft Design Documents are provided to the City, : 

▪ the City may either: 

(i) will provide feedback only in relation to the Draft Design Documents; or  

(ii) apply the approval process below in relation to the Draft Design Documents. 

(b) If the City decides to provide feedback only then clauses 12.3(c) and 12.3(d) do not apply 

but the City must provide its feedback within a period of not more than 15 Business Days 

from the last to occur of: 

(i) receipt of the Draft Design Document or Proposed Variation;   

(ii) receipt of(if any information and documents pursuant to clause 12.2(c);  and 

(iii) any meeting in relation to the Draft Design Documents. 

(c) Notwithstanding anything contained in this clause 12 the City must not withhold its 

approval to a Draft Design Document or a Proposed Variation under this clause 12 unless 

the City can demonstrate to DevelopmentWA's reasonable satisfaction that the Draft 

Design Document or Proposed Variation does not comply with clause 12.2(a) or 12.4(b) or 

there is some other material issue with the Draft Design Documents, within a period of not 

more than 15 Business Days from the last to occur of: 

(i) receipt of the Draft Design Document or Proposed Variation;   

(ii) receipt of any information and documents pursuant to clause 12.2(c);  and 

(iii) any meeting in relation to the Draft Design Documents. 

.  

(d)(a) If ) to DevelopmentWA is satisfied that the City has demonstrated that:in a reasonable 

time; and 

(i) the Draft Design Document or Proposed Variation does not comply with clause 

12.2(a) or 12.4(b);  or 

(b) there is some other material issue with the DevelopmentWA must give reasonable 

consideration to that feedback. 



 

Development Agreement   
MinterEllison | Ref:  SJE:LJR 1224217   Page 26 
 
ME_195190447_4ME_201636124_9 

(ii)12.4 Variations to Draft Design Documents,  

DevelopmentWA will modify the relevant aspect of the Design Document to address the 

non-compliance and resubmit to the City for approval and clause 12.3(a) will apply again. 

12.4 Variations to Refined Design Documents 

(a) If there is a Proposed Variation then DevelopmentWA may prepare and submit a must 

provide the Proposed Variation to the City for consultation, feedback and discussion 

bypurposes with the Parties, by intention of: 

(i) streamlining and improving the timelines for approval processes; and 

(ii) providing a forum for the City, acting reasonably, to confirm that the Project or the 

relevant stage to be implemented remains consistent with the City’s vision, 

including the Project Vision. 

(b) DevelopmentWA must use reasonable endeavours to: 

(i) respond to questions from the City; and 

(ii) provide supporting information and detail as is reasonably requested, 

in relation to the Proposed Variation at least ten (10) Business Days prior to any .   

(a)(c) Where a meeting between DevelopmentWA and the City's Representatives (or between 

such other representatives of the Parties as otherwise agreed) at whichis requested by 

either Party in relation to the Proposed Variation is to be discussed. , the Parties shall 

endeavour to meet as soon as is reasonably practicable. 

(d) AWhere Proposed VariationVariations are provided to the City: 

(i) the City will provide feedback (if any) to DevelopmentWA in a reasonable time;  

and 

(b)(ii) DevelopmentWA must be consistent with the requirements of clause 12.2(a).give 

reasonable consideration to that feedback. 

12.5 Refined Design Documents or Proposed Variation 

(a) Any approval ofAny feedback provided in relation to a Draft Design Document or a 

Proposed Variation by the City is expressly subject to the Limitations. 

(b) Once the Parties have discussed, agreed and or modified a Draft Design Document or 

Proposed Variation that Draft Design Document or Proposed Variation shall be known as 

a Refined Design Document.  

(c) If the City does not approve a Design Document within the timeframes in this clause 12, 

DevelopmentWA may refer the matter for dispute resolution in accordance with 

clause34(a) and 34(b) only.  

12.6 Obligation to comply with Approvals 

DevelopmentWA must satisfy and comply with all relevant Approvals when undertaking the 

Project.  

12.712.6 Smart Infrastructure and microgrid 

(a) The City acknowledges that DevelopmentWA will explore and promote opportunities for 

Smart Infrastructure and a renewable energy microgrid to be designed and developed as 

part of the Project . 

(b) The City will cooperate with DevelopmentWA to explore and act reasonably to agree the 

terms on which Smart Infrastructure and a renewable energy microgrid can be 

implemented as part of the Project and the City acknowledges that this may include: 

(i) the grant of appropriate tenure to a third party owner and operator of any              

renewable energy microgrid (including granting easements over road reserves for 

underground cables, conduits, pipes and wires); and 
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(ii) service agreements with the third party operator in relation to the maintenance and 

operation of relevant aspects of the Smart Infrastructure.; and  

(iii) the grant of a lease, easement or other right over the roof top of a building on land 

that the City will own, have vested in it or of which it will have the care control and 

management, in favour of the operator of a microgrid developed as part of the 

Project.  

(c) Subject to clause 12.7(d)1.1(a), DevelopmentWA agrees that if any Smart Infrastructure is 

intended to be owned by or become the responsibility of the City, it can only be included in 

the Project if the City, acting reasonably, has agreed to the terms on which it will own and 

be responsible for that Smart Infrastructure. 

(d) DevelopmentWA: 

(i)  acknowledges that the City does not have capacity to, and will not, assume any 

obligations in connection with any microgrid; and  

(ii)(d) agrees that the Project cannot include a microgrid unless Western Power or some other 

person of similar capacity that is acceptable to the City has agreed in writing to assume all 

of the obligations of the owner and / or operator of the microgrid if the owner and / or 

operator is unwilling, incapable or unable to own or operate the microgrid.  

13. Planning and other approvals 

13.1 Improvement Scheme  

The City acknowledges the existence of the Improvement Scheme and is aware that the WAPC 

exercises statutory planning functions in relation to the Marina Project Area. 

13.2 City assistance with Approvals 

Subject to the Limitations the City agrees to provide all reasonably requested support to 

DevelopmentWA to enable it to undertake and complete the Project. 

13.3 Normalisation 

(a) The City acknowledges that following the repeal of the Improvement Scheme, the City will 

resume its statutory planning functions in relation to the Marina Project Area.  

(b) DevelopmentWA at its discretion may request, and support the applicable process for, the 

repeal of the Improvement Scheme, but shall not do so prior to the Handover of all the 

Future City Areas to the City. 

13.4 Local government boundary amendment and rateability of boat pens 

(a) DevelopmentWA acknowledges that the City may apply to amend its local government 

boundary to include the area the subject of the LG Boundary Amendment. 

(b) DevelopmentWA agrees to provide all applicable and reasonable support and assistance 

to the City to enable the City to proceed with the City’s actions set out in clause 13.4(a). 

(c) DevelopmentWA acknowledges that, if entitled to do so under the Local Government Act 

and any other relevant legislation, the City may levy rates on the boat pens or the seabed 

created as part of the Project, provided that while both of the following apply: 

(i) DevelopmentWA is the Marina Manager; and 

(ii) DevelopmentWA has acquired the boat pens or the boat pens are vested in 

DevelopmentWA,  

rates will not be levied against a boat pen or seabed lease until it is leased or licensed to 

or used by someone other than DevelopmentWA.  

(d) The City acknowledges section 32 of the Western Australia Land Authority Act 1992. 

(WA).  
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14. Project delivery 

14.1 DevelopmentWA will undertake the Project  

(a) DevelopmentWA will use the Project Grant and State funds to undertake and complete the 

Project in accordance with the State Business Case. 

(b) DevelopmentWA will undertake and complete the Project in accordance with the 

requirements of this Agreement and use its reasonable endeavours to: 

(i) undertake and complete the Project, including the Early Works, Landside Works, 

and the Marina Works, in accordance with: 

(A) DevelopmentWA’s standard processes and operating procedures; 

(B) the ORM Documents; and  

(C) the Project Documents; 

(D) the Project Vision;  

o the Refined Design Documents; 

(E) the Boundary of Responsibility; 

(F) the Improvement Scheme; 

(G) the Land Assembly Process; 

(H) the Divestment Strategy; and 

(I) the Staging Plan.; 

• procure and comply with all necessary Approvals required for the Project in 

accordance with the Improvement Scheme and the relevant Written Laws;  

(ii) engage all relevant consultants, private developers, contractors and 

subcontractors as necessary to undertake the Project from time to time; and 

(iii) be in alignment, at a minimum, with the standards or specifications of the City 

which would usually apply to similar developments and infrastructure. 

(c) DevelopmentWA must: 

(i) procure and comply with all necessary Approvals required for the Project in 

accordance with the Improvement Scheme and the relevant Written Laws; and 

(i)(ii) otherwise undertake and complete the Project in a manner that complies with all 

Written Laws, good industry practices and all applicable industry codes;  and. 

(ii) not cease work on the Project or abandon or defer the Project without the proper 

agreement of the City not to be unreasonably withheld.  

Part E – Land access, tenure and asset transfer  

15. Early Works Licences 
The Parties acknowledge and agree that: 

(a) the Early Works Licences have been granted prior to the Commencement Date for the 

purposes of enabling DevelopmentWA to commence the Early Works; 

(b) the roads to be constructed as part of the Early Works will be dedicated as public roads in 

accordance with the terms of the relevant Early Works Licence; 

(c) the care, control and management of those roads will be placed with the City upon 

dedication; 
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(d) the City shall execute any applications and documents, and provide all necessary 

documents and assistance, to effect the dedication of the roads constructed in accordance 

with the relevant Early Works Licence; and 

(e) DevelopmentWA shall provide to the City all relevant information and documents in 

relation to the construction of the roads constituting the Early Works.  

16. Land Access 

16.1 Grant of further Access Licences on provision of notice by DevelopmentWA 

(a) The City acknowledges that DevelopmentWA will require, and the City must, in 

accordance with this clause 16, grant to DevelopmentWA, further access to the City Lots 

and City Crown Land as and when required by DevelopmentWA to progress the 

development of the Project. 

(b) DevelopmentWA may, at any time until the drawdown of the relevant lot in accordance 

with the Land Assembly Process and the Transfer Deed, give an Access Licence Notice to 

the City. 

(c) DevelopmentWA may give an Access Licence Notice to the City more than once and in 

respect of different parts of the City Lots and City Crown Land at different times. 

(d) On receipt of an Access Licence Notice, the City must grant an Access Licence to 

DevelopmentWA in relation to the area of land specified in the Access Licence Notice., in 

accordance with clause 16.2.  

(e) Without limitation to clause 20, DevelopmentWA must not give an Access Licence Notice 

to the City that would cause the City to breach the Existing Leases. 

16.2 Preparation and signing of Access Licence 

(a) If the form of the Access Licence is not agreed by the Parties prior to the date of an 

Access Licence Notice: 

(i) the Parties will use reasonable endeavours to negotiate and agree the terms of 

the Access Licence within 20 Business Days of the City's receipt of the Access 

Licence Notice; and 

(ii) if the Parties are unable to agree the terms of the Access Licence within the time 

specified in clause 16.2(a)(i), either Party may refer the negotiation of any 

outstanding issues for resolution in accordance with the process specified in 

clause 34. 

(a)(b) Within 15 Business Days of receipt of an Access Licence Notice, or 5 Business Days of 

the date that the form of the Access Licence is agreed in accordance with clause 16.2(a) 

(whichever is the latter), the City must: 

(i) sign the Access Licence (in duplicate); and 

(ii) deliver the Access Licence to DevelopmentWA. 

(b)(c) DevelopmentWA must then hold the Access Licence in escrow pending its completion 

under this clause. 

(c)(d) The City irrevocably authorises DevelopmentWA or DevelopmentWA's lawyer or 

conveyancer to complete the Access Licence by inserting: 

(i) the date of the Access Licence, which will be the date of the Access Licence 

Notice; 

(ii) the date which is the commencement date, and the date the Access Licence 

expires as specified in the Access Licence Notice (to the extent that those dates 

are consistent with the terms of this Agreement); 

(iii) a more appropriate description of the area the subject of the Access Licence (if 

required); and 
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(iv) all other details necessary to complete the Access Licence. 

(d)(e) After DevelopmentWA receives the Access Licence signed by the City and completes it in 

accordance with clause 16.2(d), DevelopmentWA must: 

(i) sign it (in duplicate); 

(ii) if duty is payable on the Access Licence, pay the duty, at DevelopmentWA's cost; 

and   

(iii) return one original counterpart of the Access Licence to the City for its records. 

16.3 Parties bound by Access Licence 

(a) DevelopmentWA and the City are both bound by an Access Licence from the 

commencement date specified in the Access Licence Notice, as if the Access Licence 

were completed, signed, delivered and stamped. 

(b) Clause 16.3(a) applies whether or not DevelopmentWA or the City have signed the 

Access Licence. 

(c) If any provision of the Access Licence cannot be given effect until a detail referred to in 

clause 16.2(d) is determined, the provision becomes effective retrospectively when the 

detail is determined. 

(d) Each party agrees to do all things and sign all documents necessary or desirable to give 

full effect to the provisions of this document and the transactions contemplated by this 

document. 

17. Implementation of Land Assembly  

17.1 Land Assembly Process 

The Parties acknowledge that the Land Assembly Process, Divestment Strategy and Transfer 

Deed outlines, amongst other things, the agreed:  

(a) staging of the Project and the estimated timing of the drawdown of City Lots and City 

Crown Land; 

(b) process for the subdivision of the City Lots and the transfer and timing of the transfer of 

the subdivided portions of those lots that fall within the Marina Project Area;  

(c) process for the subdivision of the City Crown Land, following which the City will agree to 

the revocation of the City Management Orders in respect of the relevant portions of that 

land; and  

(d) the balance Crown land and balance freehold lots (if applicable) that are to be retained by, 

placed with, vested in or transferred back to the City, as required to enable 

DevelopmentWA to undertake the Project. 

17.2 Power to Lease 

Without limitation to the Transfer Deed and subject to any approval or decision of DPLH or the 

Minister for Lands: 

(a) DevelopmentWA acknowledges that in relation to each Future City Area that is Crown 

land, the City requires that area to be subject to: 

(i) a reserve purpose or purposes acceptable to the City acting reasonably; and 

(ii) a management order that grants to the City the power to lease, grant or consent to 

a sublease and grant or consent to a licence of all or part of that Future City Area 

for up to 42 years (including options). 

(b) DevelopmentWA agrees to support the City’s efforts to secure: 

(i) a reserve purpose or purposes acceptable to the City acting reasonably; and 
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(ii) management orders for the Future City Areas that are Crown land that include the 

power to lease, grant or consent to a sublease and grant or consent to a licence of 

all or part of that Future City Area for up to 42 years (including options).), but 

acknowledging that the Minister for Lands has agreed to lesser terms in clause 

14.1(e) of the Transfer Deed.  

17.3 Encumbrances and the Future City Areas 

Except to the extent provided for in the Transfer Deed, the Project Documents or as agreed by the 

City otherwise, DevelopmentWA must: 

(a) ensure that the Future City Areas are transferred to the City or placed under the 

management of the City free of any obligation for the City to enter into an agreement or 

arrangement with any person in relation to: 

(i) that Future City Area; or  

(ii) the repair, maintenance, upgrade, operation, control or management of that Future 

City Area; and 

(b) not enter into any agreements on behalf of the City or any arrangements that will need to 

be assumed by the City. 

 

17.4 Freehold Land 

(a) DevelopmentWA must ensure that the Freehold Car Park is transferred to the City in 

freehold for no consideration and is transferred free of all encumbrances, interests, limitations and 

notifications except that: 

(a) that there may be an a positive or restrictive covenant or other form of encumbrance, 

condition or restriction on the title requiring the City to ensure that there is always not less 

than XX car parking bays onwhich provides that: 

(i) without limiting how the land may be otherwise developed and used, the land in 

the lot comprising the Freehold Car Park but this encumbrance must must be used 

for the provision of a minimum number of public car parking bays (which will not 

be less than 210 bays) other than during periods of repair and maintenance, 

replacement or refurbishment; and 

(i)(ii) until completion of the Project, that the parking fees charged by the City will be set 

and maintained at a rate so as not otherwise restrict the use of the lot comprising 

the Freehold Car Park; to inhibit public visitation to, and the activation of, the 

Project and thereafter the City may determine the parking fees in its discretion; 

and 

(ii) the lot comprising the Freehold Car Park may be subject to service easements if 

the City and DevelopmentWA, both acting reasonably have been unable to agree 

an alternative location or route for the service easements. 

(b) DevelopmentWA must ensure that the Future Club Facilities Lot is transferred to the City 

in freehold for no consideration and is transferred free of all encumbrances, interests, 

limitations and notifications. 

(b) for the Specified Encumbrances (as that term is defined in the Transfer Deed).  

18. Contamination and site risk 

18.1 DevelopmentWA liability for site risks 

Subject to clause 18.2, and clauses 16.1 and 17.2 of the Transfer Deed, as between the City and 

DevelopmentWA, DevelopmentWA accepts the land comprising the City Lots and the City Crown 

Land on and from the date of the transfer of that land or of the placing of the care, control and 

management of that land with DevelopmentWA:  

(a) in an as is where is condition;  
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(b) with all Contamination;   

(c) with all defects whether apparent or not;  and 

(d) with such encumbrances and interests as provided for in the Transfer Deed. 

18.2 Existing tenancies and third party responsibility  

The Parties agree that clause 18.1 of this Agreement and clause 17.2 of the Transfer Deed shall 

not affect or limit the liability or obligations of the tenants under the Existing Leases or any other 

third parties, including in relation to any Contamination, and the City agrees to enforce or assist 

DevelopmentWA with the enforcement of any right the City has or may have against the tenant or 

any other person under an Existing Lease or any other third party. 

18.3 Provision of studies and information 

(a) Subject to any confidentiality obligations, upon request, the City will provide to 

DevelopmentWA copies of all: 

(i) current leases, licences or other agreements relating to the City Lots or City 

Crown Land;  

(ii) environmental and contamination studies and reports relating to the Marina 

Project Area; and 

(iii) other similar documents and data relevant to the material risks pertaining to the 

Marina Project Area or the Project generally within the possession or control of the 

City. 

(b) Subject to any confidentiality obligations, upon request, DevelopmentWA will provide to 

the City copies of all: 

(i) environmental and contamination studies and reports relating to the Marina 

Project Area; and 

(ii) other similar documents and data relevant to the material risks pertaining to the 

Marina Project Area or the Project generally within the possession or control of 

DevelopmentWA which relate to the Future City Areas. 

19. ConsiderationCity's financial considerations  
(a) DevelopmentWA acknowledges: 

(i) the City's stated objective of achieving the City Return; and 

(ii) that subject to the terms of this Agreement, the City may have regard to the 

achievement of the City Return, to the extent applicable when performing its 

obligations and exercising its rights under this Agreement, but nothing in this 

clause fetters, impacts or limits the City in its exercise of its statutory rights, 

powers and functions. 

▪ The City has and is taken to have satisfied itself that the City Return and the delivery of 

the Project by DevelopmentWA in accordance with the terms of this Agreement, is fair and 

reasonable consideration for the City transferring the relevant portions of the City Lots and 

agreeing to the revocation of the City Management Orders. 

(b) The City may, but is not obliged to, contribute additional funding to the Project.  

20. Existing Leases 

20.1 Allocation of responsibilities 

(a) In relation to the obligations of the City and DevelopmentWA in relationrelating to the 

Existing Leases, the following overarching agreements apply: 

(i) the City is responsible for: 
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(A) terminating or procuring the termination of the lease to ORSSCOcean 

Reef SSC; 

(B) procuring that ORSSCOcean Reef SSC vacate their current Leased 

FacilitiesPremises by the Vacation Date;  and 

(C) the relocation costs (if any) of ORSSCOcean Reef SSC that the 

ORSSCOcean Reef SSC is entitled to claim; and 

(ii) DevelopmentWA issubject to clause 20.1(b) the City is not responsible for: 

(A) procuring the termination of the lease to Marine Rescue Whitfords and 

Telstra; 

(B) procuring that Marine Rescue Whitfords and Telstra vacate their current 

Leased FacilitiesPremises by the Vacation Date;  and 

(C) the relocation costs (if any) of Marine Rescue Whitfords and Telstra that 

Marine Rescue Whitfords and Telstra aremay be entitled to claim., 

but will provide assistance in accordance with the requirements of clauses 20.6 

and 20.7. 

(b) The City will sign all documents as reasonably requested by DevelopmentWA to enable 

DevelopmentWAthe termination or surrender of the Existing Leases and the delivery of 

vacant possession of the Existing Leased Premises to comply with clause 20.1(a)(ii).the 

extent that outcome is otherwise achieved under this clause 20, such as by agreement of 

an Existing Tenant.  

(c) In the event of an inconsistency between this clause 20.120.1(a) and any other part of this 

clause 20, this clause 20.120.1(a) prevails. 

20.2 Management of leases and tenant interests 

The City agrees to maintain and manage the Existing Leases and the Leased Facilities until the 

relevant freehold title is transferred or the City Management Order over the portion(s) of land 

encumbered by the Existing Leases is revoked (as the case may be) in accordance with the terms 

of the Transfer Deed, with a view to: 

(a) maintaining an ongoing relationship with and facilitating the ongoing contribution to the 

local community by Marine Rescue Whitfords and the Ocean Reef SSC as long term 

tenants of the relevant Leased Facilities and the proposed future alternative premises; and 

(b) maintaining the rental income associated with the Existing Leases for as long as 

reasonably practicable. 

20.3 Maintenance of access 

DevelopmentWA agrees to work collaboratively with the City and the Marine Rescue Whitfords 

and the Ocean Reef SSC to ensure that access is maintained to the Leased Facilities for the 

benefit of Marine Rescue Whitfords and the Ocean Reef SSC prior to the Vacation Date, unless 

Marine Rescue Whitfords and the Ocean Reef SSC agree otherwise or have vacated their sites 

prior the Vacation Date. 

20.4 New site for existing tenants 

(a) DevelopmentWA has identified on the Concept Plan two separate future sites, being the 

Future Club Facility Lot and the Future Other Facilities Lot.  

(b) The City will offer a lease to Ocean Reef SSC in relation to the relevant portion of the 

Future Club Facilities Lot for a term acceptable to the parties to that lease. 

(c) DevelopmentWA will offer or cause the Marina Manager to offer Marine Rescue Whitfords 

a lease of the site shown on the Concept Plan for a term acceptable to the parties to that 

lease. 

(d) DevelopmentWA will offer or cause the Marina Manager or the Water Corporation to offer 

Telstra (or other telecommunications provider) a lease or licence of the site shown on the 

Concept Plan for a term acceptable to the parties to that lease. 
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20.5 Engagement with stakeholders 

The Parties: 

(a) acknowledge that Marine Rescue Whitfords provides an essential service;  

(b) agree that DevelopmentWA: 

(i) may engage with Marine Rescue Whitfords directly in relation to the termination of 

its existing lease;  and 

(ii) shall engage in a collaborative manner with Marine Rescue Whitfords, the 

Department of Fire and Emergency Services, DoT and other applicable entities in 

developing the Draft Design Documents applicable to the portions of the Future 

ClubOther Facilities Lot that will be tenanted or utilised by Marine Rescue 

Whitfords;  

(c) agree to engage in a collaborative manner with Ocean Reef SSC and related stakeholders 

in developing the Draft Design Documents applicable to the portions of the Future Club 

Facilities Lot that will be tenanted or utilised by the Ocean Reef SSC;  

(d) agree that: 

(i)  the City is responsible for entering into the new lease arrangements with Ocean 

Reef SSC;  and  

(ii)(d) DevelopmentWA is responsible for entering into the new lease arrangements with Marine 

Rescue Whitfords and Telstra (or other telecommunications provider)  or for causing the 

Marina Manager or the Water Corporation to do so; and 

(e) agree that of the State Club Contribution, an amount of $4,800,000 plus GST has been 

allocated to the construction by DevelopmentWA of the new building for the City to lease 

to Ocean Reef SSC.  

20.6 Actions to procure Vacant Leased Areas 

(a) The Parties will have regard to the proposed timing and staging of the Project discussed 

by the Parties from time to time.  

(b) The Parties must work together collaboratively and cooperatively to facilitate the 

termination or surrender of the Existing Leases and the delivery of vacant possession of 

the Existing Leased Premises (Vacant Leased Areas) by the Vacation Date. 

(c) For the purposes of achieving Vacant Leased Areas by the Vacation Date, the Parties 

acknowledge this may involve consideration of some or all of the following issues in 

discussions with each of the Existing Tenants: 

(i) the terms on which the Existing Lease may be surrendered or terminated; 

(ii) the terms of the new lease with the Existing Tenant; and 

(iii) the timing or terms of relocation of the Existing Tenant, including staged 

relocations, 

and the Parties agree to participate in discussions on those issues to the extent 

reasonably applicable to each of them.  

20.7 Costs of procuring the Vacant Leased Areas 

(a) Each Party will bear its own costs, liabilities or expenses in order to achieve the Vacant 

Leased Areas by the Vacation Date but without liability on either Party to incur any costs, 

liabilities or expenses to the Existing Tenants including in respect of any of the matters 

listed in clause 20.6(c), unless expressly provided for elsewhere in this Agreement. 

(b) The City: 

(i) is not required to cause the tenants of the Existing Tenants to comply with any  

obligation to make good the Leased Facilities nor any other provision of the 

Existing Lease that apply upon the Existing Leases coming to an end except as 

provided for in clause 20.7(b)(ii);  and 
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(ii) must not waive any right of the kind referred to in clause 18.2 without 

DevelopmentWA's agreement which will not be unreasonably withheld.  

(c) DevelopmentWA will assume liability and responsibility for the former Leased Premises on 

the earlier of the following to occur: 

(i) the date on which DevelopmentWA takes possession of the relevant Vacant 

Leased Area; or 

(ii) the date on which the City Management Order is revoked in respect of the relevant 

Vacant Leased Area, which the Parties will seek to occur as soon as possible after 

the Existing Lease comes to an end.    

21. Services and Roads 

21.1 Services 

DevelopmentWA shall be responsible for: 

(a) the relocation of Services provided to the premises under the Existing Leases, and 

associated infrastructure, from the Leased Facilities to the new site for those tenancies 

nominated by DevelopmentWA in accordance with clause 20.4; 

(b) the relocation of any Services provided to infrastructure existing within the Marina Project 

Area as at the Commencement Date, to the extent required during the construction of the 

Project, ; 

(c) management of Service providers during the construction of the Project; and 

(d) providing notice to the City of any anticipated Services closures or interruptions. 

21.2 Roads 

Subject to the Limitations and the terms of this Agreement, including the agreements in relation to 

Handover: 

(a) DevelopmentWA shall be responsible for the design and construction of the roads, and 

associated drainage, required as part of the Project;  

(b) roads will be created by plan and upon subdivision of land affected by the Completed 

Roads, dedicated as a road and the care, control and management placed with the City in 

accordance with the Transfer Deed; and 

(c) the City must provide all reasonable assistance to DevelopmentWA in relation to the 

planning, approval and dedication of the roads required as part of the Project. 

22. Existing infrastructure 

22.1 Existing jetties 

The Parties acknowledge and agree that: 

(a) there are existing jetty structures within the existing Marinamarina that are owned by the 

City (Existing Jetties);  

(b) DevelopmentWA may elect to acquire or use the Existing Jetties within the Marina Project 

Area or elsewhere, by notice in writing to the City (Jetty Call Notice);  

(c) upon receipt of the Jetty Call Notice of DevelopmentWA's election, the City and 

DevelopmentWA shall in good faith negotiate reasonable terms for such use or acquisition 

of the Existing Jettieswill contribute the Existing Jetties in accordance with clause 

15.3(j)(iii) of the Transfer Deed; 

(d) if DevelopmentWA gives notice that it does not intend to issue the Jetty Call Notice, or 

otherwise if the Parties are unable to reach agreement in relation to the acquisition or use 

of the Existing Jetties by DevelopmentWA within 3 months of service of a Jetty Call 

Notice, DevelopmentWA:  
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(i) may remove the Existing Jetties and store them landside within the Marina Project 

Area; and 

(ii) will provide to the City at least 20 Business Days' prior notice of such removal, 

following which the City must remove the Existing Jetties at its cost within a 

reasonable time after they are stored landside by DevelopmentWA. 

22.2 Existing public assets 

(a) For so long as all of the following apply: 

(i) both Parties are satisfied that it is safe for the public to access the area in 

question; 

(ii) the City wishes to keep the area in question open to the public; and 

(iii) the area in question is either freehold land owned by the City or Crown land the 

subject of a management order in favour of the City, 

the City will be responsible for the maintenance and management of the existing car 

parking area (including the collection of fees), public toilets and beach area within the 

Marina Project Area in accordance with its Statutory Responsibilities.  

(b) If the public assets referred to in this clause can remain open and accessible to the public 

after the transfer of the relevant areas to the State or DevelopmentWA in accordance with 

the Transfer Deed, the City may in its discretion take a licence of those areas from the 

State or DevelopmentWA on terms reasonably acceptable to both Parties.  

22.3 Relocation of other infrastructure 

Without limiting the obligations of DevelopmentWA, the Marina Manager shall be responsible for 

arranging the relocation of the following existing infrastructure: 

(a) the infrastructure owned by DoT, including navigational aids within the waterways or 

located on Lot 1029, which shall be relocated in consultation with DoT; and 

(b) the infrastructure owned by the Bureau of Meteorology, which may be relocated to Lot 

1029, which will be in consultation with the City if the infrastructure is to be relocated on 

land that is being retained by the City.   

Part F – Future management and handover 

23. Divestment Strategy, Construction and Handover of Future City Areas  

23.1 Divestment Strategy 

The Parties acknowledge that the Divestment Strategy outlines or must outline, amongst other 

things, the agreed: 

(a) layout and location of the Future City Areas to be transferred to, placed with or vested in 

the City following the completion of the Project or a particular stage of the Project by 

DevelopmentWA;  

(b) purpose of the reserves to be placed with the City for its care, control and management; 

and 

(c) powers for the City to lease and licence the reserves (subject to the prior consent of the 

Minister for Lands) to be placed with the City. 

23.2 Construction of Future City Areas 

(a) The Future City Areas must: 

(i) be developed by DevelopmentWA as a component of the Project; 
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(ii) be located within the Marina Project Area; and 

(iii) be to the east of the Boundary of Responsibility. 

(b) In relation to achievement of Practical Completion of the Future City Areas the following 

applies: 

(i) before DevelopmentWA awards, or allows a contractor to award, Practical 

Completion, DevelopmentWA must: 

(A) give the City notice of its intention to do so, which notice must include 

details of Defects (if any); 

(B) inspect the works in question with the City and the contractor; 

(C) provide the City with information and documentation in relation to the 

works as the City reasonably requests; and 

(D) have due regard to any feedback from the City in relation to whether or 

not there are Defects in the Future City Area and whether or not Practical 

Completion should or should not be awarded; and 

(ii) DevelopmentWA must keep the City informed of the rectification of Defects in 

accordance with clause 23.9.; and 

(c)(iii) Toto enable the time period in paragraph (a) of the definition of Upkeep 

Responsibility Date to be calculated, DevelopmentWA will give a notice to the City 

thatof the date on which Practical Completion has occurred.  

23.3 Handover of Future City Areas 

(a) Subject in all respects to this clause 23, the City accepts Statutory Responsibility for the 

Future City Areas on the applicable Statutory Responsibility Date. 

(b) The Parties agree that the standards and requirements applicable to DevelopmentWA's 

liability for Upkeep Responsibility of a Future City Area in accordance with this clause 23, 

will be the higher of: 

(i) the standards and requirements described in the definition of 'Upkeep 

Responsibility' in this Agreement; or 

(ii) the standards and requirements imposed in any condition of the subdivision 

approval under the Planning and Development Act 2005 for the Future City Area. 

(b)(c) Irrespective of whether or not the Statutory Responsibility Date has occurred and despite 

the fact that Statutory Responsibility may have occurred, until Handover:the Upkeep Area 

Handover Date DevelopmentWA is liable for and must pay for Upkeep Responsibility of 

the Future City Areas. 

(i) DevelopmentWA must insure the Future City Area;  

(ii) DevelopmentWA is liable for and must pay for Upkeep Responsibility of the Future 

City Areas;   

(iii) risk in and liability for a Future City Area remains with DevelopmentWA; 

(iv) compliance with all Laws in relation to the Future City Area remains with 

DevelopmentWA; 

(v) all occupational health and safety responsibilities in relation to the Future City 

Area remains with DevelopmentWA;  and 

(vi) if a Future City Area is damaged or destroyed that Future City Area must be 

reinstated and made good by DevelopmentWA. 

(c) in relation to the period before the applicable Handover, DevelopmentWA indemnifies and 

agrees to keep the City indemnified against all claims, loss, cost, damage, expense and 

liability however arising in relation to any failure by DevelopmentWA to undertake Upkeep 

Responsibility of the Future City Areas until the applicable Handover. 
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(d) theThe City is liable for and must pay for Upkeep Responsibility for the Future City Areas 

on and from the applicable Upkeep Area Handover Date. 

(e) If a Party (First Party) incurs a cost or expense in relation to a Future City Area that in 

accordance with clause 23.3(c) or clause 23.3(d) was the responsibility of the other Party 

(Second Party) then the Second Party must reimburse the First Party, the amount of the 

cost or expense. 

(f) Where a Future City Area spans more than one Upkeep Area then the Parties must make 

a fair and reasonable apportionment of Upkeep Responsibility between the Upkeep Areas 

and clause 23.3(c) and clause 23.3(d) will apply in relation to the portion allocated to each 

Upkeep Area. 

23.4 Timing of Handover of an Upkeep Area 

(a) DevelopmentWA will nominate the proposed date on which Handover of an Upkeep Area 

is anticipated to occur being the proposed Upkeep Area Handover Date, by providing 30 

days' prior written notice to the City of the anticipated handover date, with such datesdate 

being no earlier than in relation to: 

(i) the Future Club Facilities Lot, the date that is [insert]60 days after Practical 

Completion of the new buildingFuture Club Facility Lot Works; and 

(ii) each other Future City Area, the respective Upkeep Responsibility Date for that 

Upkeep Area. 

(b) The written notice nominating the Handover must, as the case may be, either: 

(i) confirm compliance with all of the obligations that apply on Handover; or 

(ii) describe those obligations that are yet to be completed but will be completed by 

the Upkeep Area Handover Date.   

(c) DevelopmentWA will provide at least [14] days' prior written notice to the City nominating 

a date or dates prior to the proposed Upkeep Area Handover Date on which 

DevelopmentWA and City officers can meet to inspect the Future City Areas with relevant 

contractors (Inspection Date).  

(d) Handover for anof Upkeep Responsibility and the Upkeep Area Handover Date cannot 

occur unless and until: 

(i) all of the obligations in relation to the Upkeep Responsibility that apply on the 

Upkeep Responsibility Date have been completed; and 

(ii) Statutory Responsibility for that Upkeep Area is with the City. 

(e) The City may give DevelopmentWA notice of outstanding obligations in relation to the 

Upkeep Responsibility that apply on the Upkeep Responsibility Date.   

(f) Upon request DevelopmentWA must provide the City with: 

(i) details of all contractors and service providers relating to the Upkeep 

Responsibilities including copies of the Applicableapplicable agreements; 

(ii) details of the insurances held by those contractors and service providers; 

(iii) full plans and specifications for the Future City Area and all plant, equipment and 

improvements; 

(iv) details of DevelopmentWA’s compliance with the Handover Obligations; 

(v) registers of repairs and maintenance; and 

(vi) details of all Defects, Defect liability periods and actions to rectify Defects.  

23.5 Inspection 

(a) The Parties must each ensure that relevant officers attend onsite on the nominated 

Inspection Date, or another inspection date agreed by the Parties, to: 

(i) inspect the Upkeep Area subject to the respective Handover; and 
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(ii) confirm either: 

(A) Handover;  or 

(B) the outstanding obligations that need to be completed in order to achieve 

Handover. 

(b) Where there are outstanding obligations that need to be completed DevelopmentWA will 

complete those outstanding Handover Obligations and provide notice of a revised Upkeep 

Area Handover Date and an inspection will occur again. 

(c) The process will continue until all Handover occurs. 

23.6 Portion Handover 

The Parties must work together collaboratively and cooperatively to effect the Handover of the 

relevant portion of Future City Areas to the City, subject to DevelopmentWA complying with the 

obligations that apply on Handover in accordance with this clause 23, provided it is agreed that: 

(a) Upkeep Responsibility will transfer from DevelopmentWA to the City on a staged basis; 

and 

(b) unless the City agrees otherwise, there can only be one Handover for each Upkeep Area. 

23.7 Assumption of costs on Handover 

For the avoidance of doubt and without limitation to any other provision in this Agreement or the 

Project Documents, on and from Handover in relation to any portion of the Future City Areas until 

the date that the final subdivision proposed by DevelopmentWA has been completed and the 

certificate of titles issued in respect of it the City must maintain at its cost that portion of the Future 

City Area transferred to or placed with the City pursuant to the Divestment Strategy and the 

Transfer Deed, in accordance with best practice asset management and otherwise to a standard 

and condition: 

(a) commensurate with the standard and condition of the Future City Areas as at Handover, 

subject to fair wear and tear; and 

(b) consistent with the Project Vision. 

23.8 Statutory Responsibility 

The Parties agree to ensure the Future City Areas are transferred to, placed with or vested in the 

City (as applicable) on or about the Statutory Responsibility Date, in accordance with the terms of 

the Transfer Deed and notwithstanding clauses 23.3 and 23.4to 23.7 inclusive of this Agreement, 

including by: 

(a) as appropriate, DevelopmentWA  consenting to the revocation of any management orders 

affecting the relevant portion of Public Open Space in respect of which it is the 

management body; 

(b) the City accepting the vesting or grant of management orders placing with it the care, 

control and management of the relevant portion of Public Open Space; 

(c) DevelopmentWA transferring, and the City accepting the transfer of, any Future City Areas 

in fee simple; and 

(d) do all other things necessary to transfer ownership and control of the Future City Areas to 

the City.  

23.9 Defects 

(a) In relation to the Future City Areas, the Parties must establish procedures for the proactive 

identification, reporting, recording, monitoring, managing of Defects and Defects Liability 

Periods.  

(b) DevelopmentWA must provide the City with all information held by DevelopmentWA in 

relation to the identification, reporting, recording, monitoring, managing of Defects and 

Defects Liability Periods. 
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(c) In relation to any Defects in the Future City Areas (including any alterations, additions or 

improvements to those Future City Areas) that arise or are identified (whether by 

DevelopmentWA, the City or otherwise) before the expiry of the Defects Liability Period, 

DevelopmentWA must cause the contractor or subcontractor who undertook the works to 

rectify, remedy and make good the Defect in accordance with the terms of the relevant 

contract. 

(d) DevelopmentWA must enter into agreements with its consultants and contractors that are 

consistent with clause 23.9(a). but which are not required to impose any representations 

or warranties as to Defects, or a Defects Liability Period, in excess of those which are 

usually imposed in accordance with good industry practices and all industry codes 

applicable to the relevant industry (Third Party Contract). 

(e) Subject to the City notifying DevelopmentWA of any Defect and DevelopmentWA agreeing 

(acting reasonably) that it constitutes a Defect, DevelopmentWA must as and when 

requested by the City to do so during an applicable Defects Liability Period, exercise and 

enforce all then existing rights against its contractors under the applicable third party 

contract in relation to the rectification, remedying and making good that Defect.  or 

statutory limitation period: 

(i) exercise and enforce all then existing rights against its contractors under the 

applicable Third Party Contract or at law in relation to the rectification, remedying 

and making good that Defect, if DevelopmentWA considers (acting reasonably) 

that there is a reasonable probability of success of taking such action; or 

(ii) use reasonable endeavours to procure the benefit of then existing rights against 

its contractors under the applicable Third Party Contract or at law in relation to the 

rectification, remedying and making good that Defect to be exercisable by the City 

including by an assignment or transfer of those rights to the City.  

(f) DevelopmentWA will ensure that its contractsthe Third Party Contract it enters into with its 

builders and consultants containthe builder appointed to construct the building on the 

Future Club Facility Lot contains: 

(i) a requirement that the City has, pursuant to section 11 of the Property Law Act 

1969 (WA), the benefit of any builder and consultant, upon notice from 

DevelopmentWA, do execute and provide a deed of collateral warranty 

(substantially in the form attached) for the benefit of the City, warranties or 

representations given by the builder in favour of DevelopmentWA, with respect to 

the builder’s or consultant’s works and services in relation to Future City Areas; 

and [ME Note: provision subject to review of proposed deed of collateral 

warranty.] 

(ii) the requirement that the builder ensure that its subcontracts contain the 

requirement that the subcontractors, upon notice from DevelopmentWA, do 

execute and provide a deedCity has, pursuant to section 11 of collateral warranty 

(substantially in the form attached) forProperty Law Act 1969 (WA), the benefit of 

any warranties or representations given by the City,subcontractor in favour of 

DevelopmentWA with respect to that subcontractor’s works and services in 

relation to Future City Areas..  

(g) DevelopmentWA mustwill: 

(i) give notice to a builder or consultant under provide the City with a copy of the 

builder's Third Party Contract the subject of clause 23.9(f)(i)23.9(f), when 

requested by the City to do so;;  

• provide the City with copies of all agreements the subject of a notice under clause 

23.9(f)(i);  and 

(ii) provide the City withprovide all reasonable assistance to the City to enable the 

Cityit to enforce and enjoy the full benefit of each deed of collateral 

warrantybenefit of the warranties and representations given in favour of the City 

under clause 23.9(f) in respect of the builder's Third Party Contract. 
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23.10 Management and control of Future Marina Areas 

For the avoidance of doubt and subject to clause 25:  

(a) as at the Commencement Date, it is intended that DevelopmentWA will retain control and 

responsibility for the Future Marina Areas after Practical Completion on an interim basis; 

and 

(b) if required by DevelopmentWA, the Parties agree to negotiate in good faith a further 

agreement to document any interface between the City and DevelopmentWA's 

responsibilities along the Boundary of Responsibility, amongst other things that may 

elaborate upon but not increase the liability of the City in relation to the area in proximity to 

the Boundary of Responsibility.  

23.11 No fetter 

Nothing in this clause 23 fetters, impacts or limits the Parties respective statutory rights, powers 

and functions in relation to the Future City Areas.  

24. Boundary of Responsibility 

24.1 Limits of Boundary  

(a) The Boundary of Responsibility is: 

(i) fixed and cannot be varied without the written agreement of the City; and 

(ii) subject to clause 24.1(c), is a vertical plane along the boundary. 

(b) Unless the City agrees otherwise in writing, DevelopmentWA must: 

(i) not do anything that imposes responsibilities or obligations on the City in relation 

to the area to the west of the Boundary of Responsibility; and 

(ii) not agree to any management orders in favour of the City that impose any 

obligations or responsibilities in relation to the area to the west of the Boundary of 

Responsibility, 

subject to clause 24.2.  

(c) For the avoidance of doubt it is agreed that the following are located or are deemed to be 

located to the west of the Boundary of Responsibility and as such are the responsibility of 

Development WADevelopmentWA and any future Marina Manager: 

(i) jetties; 

(ii) internal revetment walls;  

(iii) breakwaters and seawalls; 

(iv) boat trailer car park; 

(v) boat ramps; and 

(vi) any structures to prevent shoreline erosion, 

and all additions and improvements that form part of or support these items. 

24.2 Marina management access 

The City agrees to grant or consent to the grant of appropriate access rights (including in an 

easement or easements) on terms and conditions acceptable to the Parties (acting reasonably) to 

DevelopmentWA and any appointed Marina Manager (and their successors in title) for the 

purposes of carrying out obligated functions within the Marina Project Area, including the 

maintenance, repair or replacement of any of the infrastructure specified in clause 24.1(c) or to 

carry out any coastal management processes. 
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25. Marina Management 

25.1 Application of clause 

This clause 25 will only apply in the circumstance that a Marina Manager is appointed, or is 

proposed to be appointed, by DevelopmentWA. 

25.2 Responsibility of a Marina Manager 

(a) The Parties agree that a Marina Manager may be appointed generally in relation to the 

long-term management and/or maintenance of the relevant portions of the Future Marina 

Areas. 

(b) The Marina Manager's roles and functions may include, specifically: 

(i) the management of: 

(A) the marina waterway including breakwaters and internal revetment walls; 

(B) mooring pens within the marina and boat stackers;  

(C) boat ramps; and 

(D) boat trailer parking; and 

(E) hardstand and associated improvements and buildings; and 

(ii) safety, maintenance, repair, upgrade and replacement of the Future Marina Areas.  

(c) DevelopmentWA shall determine the requirement for a Marina Manager, and if required, 

the scope of the role, functions and responsibilities to be performed by any Marina 

Manager, having regard to:  

(i) consultation with DoT; 

(ii) consultation with the City;  

(iii) consultation with DPLH (as required); and 

(iv) any interface with the services that will be provided by the City along the Boundary 

of Responsibility, in the ordinary course of it performing its functions as local 

government authority.  

25.3 Appointment of Marina Manager 

(a) DevelopmentWA shall determine the process for the procurement of any Marina Manager 

and the terms on which the Marina Manager will be appointed, pursuant to the Marina 

Management Deed, in consultation with DPLH, DoT and the City, which for the avoidance 

of doubt may include the appointment of DoT which is, at the Commencement Date, the 

preferred future Marina Manager.  

(b) Any decision by DevelopmentWA in relation to the procurement and appointment of a 

Marina Manager will be final and binding, provided that DevelopmentWA can demonstrate 

to the City that DevelopmentWA is satisfied that the Marina Manager is a person capable 

of performing that role. 

(c) DevelopmentWA must ensure that the Marina Manager enters into the Marina 

Management Deed with the City in relation to those aspects of the Project where the City 

and the Marina Manager will need to engage with each other , including the matters 

referred to in the definition of Marina Management Deed and clauses 24.2, 25.2, 1.1 and 

1.124 and 25.2. 

(d) Without limiting clause 25.3(a), the Parties acknowledge that the Marina Manager shall 

not be a party related to the Ocean Reef SSC or Marine Rescue Whitfords. 

(e) To the extent that DevelopmentWA elects to retain any role in relation to the management 

of the Future Marina Areas other than on an interim basis, the Parties agree to negotiate 

in good faith such further agreement as may be required to document the Parties' 

respective rights and responsibilities in relation to the same. 
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(f) It is the desire of the City that the Future Marina Area remains Crown Land and if ever 

freeholded then the freehold ownership of the Future Marina Area remains with the State. 

25.4 City not obliged to be the Marina Manager 

For the avoidance of doubt, DevelopmentWA acknowledges that the City will not be the Marina 

Manager. 

26. Further Project revenue and asset opportunities  

26.1 Parking revenue 

The Parties agree that following the Handover of the Public Parking Areas: 

(a) the City may charge parking fees for the use of the Public Parking Areas; and 

(b) any parking fees charged by the City will be initially set at a rate that does not inhibit public 

visitation to, and the activation of, the Marina Project Area but does provide a return to the 

City.  

26.2 City Specified Area Rates 

(a) DevelopmentWA acknowledges that the City will seek to apply a Specified Area Rate in 

accordance with the Local Government Act in relation to all or some parts of the Marina 

Project Area. 

(b) The City acknowledges section 32 of the Western Australian Land Authority Act 1992. 

(WA). 

(c) In developing any proposals or applications for a Specified Area Rate that is proposed to 

apply to some or all of the Marina Project Area, the City agrees to use reasonable 

endeavours to: 

(i) provide prior notice to and consult with DevelopmentWA in relation to the 

proposed rates; and 

(ii) have regard to any reasonable suggestions or concerns raised by 

DevelopmentWA in relation to the Specified Area Rate.   

26.3 No warranty  

Notwithstanding anything in this Agreement, the City acknowledges and agrees that 

DevelopmentWA provides no representation, warranty or guarantee: 

(a) in relation to the City securing any particular amount, source of income or commercial 

opportunity referred to in this Agreement.; and 

(b) that the City can or will achieve all components of the City Return (including the 

components referred to in paragraph (a), (b), (c), (f), (g) and (h) of the definition of City 

Return). 

Part G – General provisions  

27. Exclusion of liability 
The City agrees that DevelopmentWA shall not be liable for, and the City releases 

DevelopmentWA from, all liability, loss, damages, or claims arising from, and costs and expenses 

incurred in connection with: 

(a) City Lots and City Crown Land (or portions of the same), when and for as long as they are 

owned by, vested in or placed with the City during the Term; and 

▪ Future City Areas on and from Handover,  
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(b) Future City Areas on and from the date on which they are transferred to, placed with or 

vested in the City but subject to any outstanding Handover Obligations and 

DevelopmentWA's obligations under clauses 23.9(e) to 23.9(g) (inclusive), 

except to the extent caused or contributed to by: 

▪ a breach by DevelopmentWA of this Agreement by or any other agreement between the 

City and DevelopmentWA; or 

(c) an act relating to the Project; or omission,  

(b)(d) the negligence, misconduct, breach or default of DevelopmentWA or its consultants, 

contractors, employees, agents and invitees.  

28. Publicity and community announcements  
Subject to the Limitations, the Parties shall work collaboratively to prepare and agree on the 

contents of, and make, any public announcements in connection with this Agreement or the 

Project, in accordance with any communications protocol agreed by the Parties, unless such 

announcement is required by Written Law, planning regulation or Ministerial direction, in which 

case the Party required to make an announcement must, to the extent practicable, first consult 

with and take into account the reasonable requirements of the other Party. 

29. Insurance  
DevelopmentWA must: 

(a) maintain appropriate insurance cover with RiskCover in relation to risks that a reputable 

developer would normally insure for projects of a nature and size similar to the Project; 

and 

(b) ensure that its contractors and service providers likewise maintain appropriate insurance 

cover in relation to risks that a reputable contractor or service provider would normally 

insure for projects of a nature and size similar to the Project.  

30. Information 

30.1 Exchange  

Further to the intent of co-operation and collaboration contemplated by this Agreement, each 

Party will promptly share or supply relevant data, information and knowledge and provide updated 

data, information and knowledge as may be relevant to the Project and requested by the other 

Party, subject to: 

(a) the exception contained in clause 30.2; 

(b) the requirements of any Written Law, government policy or policy of the Party; and 

(c) any terms and conditions imposed by the disclosing Party in relation to any confidential 

information that is disclosed.  

30.2 Confidentiality 

(a) Subject to any Written Law, each Party may withhold confidential or commercially 

sensitive information from the other Party at its discretion... 

(b) Each Party and its Representative receiving confidential or commercially sensitive 

information from another Party under this Agreement will keep it confidential except: 

(i) as required by any Written Law or order of any court or other tribunal having 

jurisdiction to order its production; 

(ii) where the information is public knowledge (but not because of a breach of this 

Agreement) or the party has independently created the information; or 
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(iii) where disclosure is made to a person who must know for the purposes of this 

Agreement or to make decisions in relation to this Agreement on the basis that the 

person keeps the information confidential or is otherwise subject to an obligation 

to keep the information confidential. 

30.3 Intellectual Property Rights 

Any Intellectual Property Rights held in any information or other thing shared under this 

Agreement will remain the property of the relevant Party or other person, and the sharing of the 

information or other thing under this Agreement will not entitle any other Party to use or exploit it.  

31. Goods and services tax 

31.1 Interpretation 

Words or expressions used in this clause 31, which are defined in the A New Tax System (Goods 

and Services Tax) Act 1999 (Cth) or, if not so defined, then which are defined in the Trade 

Practices Act 1974 (Cth), have the same meaning in this clause. 

31.2 Gross up of consideration 

Despite any other provision in this Agreement, if a Party (Supplier) makes a supply under or in 

connection with this Agreement on which GST is imposed (not being a supply the consideration 

for which is specifically described in this Agreement as GST inclusive): 

(a) the consideration payable or to be provided for that supply under this Agreement but for 

the application of this clause (GST exclusive consideration) is increased by, and the 

recipient of the supply (Recipient) must also pay to the Supplier, an amount equal to the 

GST payable by the Supplier on that supply; and 

(b) the amount by which the GST exclusive consideration is increased must be paid to the 

Supplier by the Recipient without set off, deduction or requirement for demand, at the 

same time as the GST exclusive consideration is payable or to be provided. 

31.3 Reimbursements (net down) 

If a payment to a Party under this Agreement is a reimbursement or indemnification, calculated by 

reference to a loss, cost or expense incurred by that Party, then the payment will be reduced by 

the amount of any input tax credit to which that Party is entitled for that loss, cost or expense. 

31.4 Tax invoices 

The Supplier will provide a tax invoice. 

[JM note:  Please can DWA: 

• clarify what it considers to be the supplies under this Agreement and the Land 

Transfer Deed; 

• clarify what it considers to be consideration under this Agreement and the Land 

Transfer Deed for those supplies;  and 

• provide the City with drafts of DWA’s / the State’s proposed tax invoices under this 

agreement and the Land Transfer Deed.] 

32. Notices 
(a) A notice or other communication under this Agreement is only effective if it is: 

(i) in writing, signed (and in the case of email, includes the sender's full signature 

block, being the sender's name, title and organisation, but does not require an 

electronic signature); and  

(ii) either left at the addressee's address or sent to the addressee by post or email.   

(b) If the notice or communication is sent by: 
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(i) mail, it is taken to have been received 3 Business Days after it is posted; 

(ii) email, it is taken to have been received when the sender of the email receives a 

confirmation of delivery message generated by the sender's system. 

(c) Each Party's mail and email address for the service of notices, at the Commencement 

Date, is set out in the Details at the front of this Agreement. 

33. Force Majeure 

33.1 Notice of Force Majeure Event 

If a Force Majeure Event occurs and the affected Party wants to rely on the Force Majeure Event, 

then it must notify the other Party in writing of the occurrence of the Force Majeure Event and the 

circumstances resulting or arising from it.  The notice must give: 

(a) details of the Force Majeure Event; 

(b) details of the obligations under this Agreement which are affected by the Force Majeure 

Event; 

(c) details of the action that the Party affected by the Force Majeure Event has taken and 

proposes to take to remedy the circumstances or situation arising or resulting from the 

Force Majeure Event; and 

(d) an estimate of the time during which the Party was or will be unable to carry out the 

affected obligations due to the Force Majeure Event. 

33.2 Information 

A Party affected by a Force Majeure Event must keep the other Party reasonably informed of the 

steps being taken to mitigate the effect of the Force Majeure Event upon the performance of that 

Party's obligations under this Agreement and of an estimate of the duration of any delays. 

33.3 Rights after Force Majeure Event 

During and after a Force Majeure Event, a Party's obligations under this Agreement which are 

affected by the Force Majeure Event will be suspended, but only to the extent, and for so long as, 

such obligations are genuinely affected by the Force Majeure Event. 

33.4 No default 

A Party will not be deemed to be in default of its obligations under this Agreement in so far as 

failure or delay in the observance or performance of those obligations by that Party is caused by a 

Force Majeure Event.  Each Party must act reasonably to remedy and overcome the effects of a 

Force Majeure Event without unreasonable delay. 

33.5 Cessation of Force Majeure Event 

When the period for which a Party's obligations are affected by a Force Majeure Event ceases, 

that Party must, within a reasonable time, recommence performance of all obligations under this 

Agreement which are affected by the Force Majeure Event. 

34. Disputes 
(a) Each Party must use their reasonable endeavours to avoid any form of dispute under this 

Agreement. 

(b) Should a dispute arise between the Parties: 

(i) the Representative of either Party shall provide notice to the other of the dispute; 

(Dispute Notice); 

(ii) the Parties must nominate a representative to meet to in good faith attempt to 

resolve the dispute; within 10 Business Days of service of the Dispute Notice 

(Initial Meeting); and 
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(iii) if the Parties cannot resolve the dispute the Chief Executives of each Party must 

meet within 20 Business Days of that Management Committee meetingthe Initial 

Meeting to meet to resolve the dispute in good faith,. 

(c) If no outcome to a dispute is reached within 20 Business Days of a meeting of the Chief 

Executives in accordance with this clause, and if the dispute is of a complex technical 

nature, then: 

(i) the Parties shall jointly appoint an appropriate independent expert to resolve the 

dispute as an expert; 

(ii) such expert's determination shall be binding; 

(iii) each Party shall bear the costs of the appointment of the expert equally; 

(iv) if the Parties cannot agree on an appropriate expert to be appointed, the Parties 

shall request that the appropriate body noted below nominates an expert to 

determine the dispute: 

(A) for financial disputes, the President (WA Branch) of Chartered 

Accountants Australia and New Zealand is to be requested to nominate a 

registered accountant with at least 10 years' experience for the Parties to 

appoint;  

(B) a dispute relating to a land valuation, the Australian Property Institute or 

the Valuer-General's office (as applicable) is to be requested to nominate 

a valuer with at least 10 years' experience for the Parties to appoint;  

(C) for a construction dispute, the General Manager of Engineers Australia 

(WA Division) is to be requested to nominate a construction engineer with 

at least 10 years' experience for the Parties to appoint; and 

(D) for legal or other disputes, the President of the Law Society of WA is to be 

requested to nominate a lawyer with at least 10 years' experience for the 

Parties to appoint. 

(d) Neither Party shall commence court proceedings without having first exhausted the 

processes outlined in this clause. 

(e) This clause is expressly subject to the Limitations and does not apply to a dispute in 

relation to the Limitations. 

35. General 

35.1 Costs 

Each Party must pay its own costs of negotiating, preparing and executing this Agreement. 

35.2 Alterations 

This Agreement may be altered only in writing signed by each Party. 

35.3 Assignment 

(a) A Party may only assign a right under this Agreement with the prior written consent of the 

other Party. 

(b) DevelopmentWA must not assign, transfer or sell land in the Marina Project Area owned 

by DevelopmentWA  unless: 

 unless: 

(i)  the assignee, transferee or buyer enters into a deed of covenant with the City 

agreeing to observe and perform DevelopmentWA’s covenants, agreements and 

obligations in this Agreement in relation to the relevant land; or 

(ii) clause 35.3(c) applies. 
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(c) Clause 35.3(b)(ii)35.3(b)(ii) applies to the assignment, transfer or sale of land in the 

Marina Project Area: 

(i) in accordance with clause 5.3(a)5.3(a), clause 5.3(b)5.3(b) or clause 5.3(c)5.3(c); 

or 

(ii) in accordance with the Divestment Strategy, Transfer Deed or another provision of 

this Agreement; or 

(iii) that is land subdivided into residential or commercial lots to buyers in the ordinary 

course of undertaking the Project.  

35.4 Survival 

Any indemnity or any obligation of confidence under this Agreement is independent and survives 

termination of this Agreement.  Any other term by its nature intended to survive termination of this 

Agreement survives termination of this Agreement. 

35.5 No merger 

The rights and obligations of the Parties under this Agreement do not merge on completion of any 

transaction contemplated by this Agreement. 

35.6 Entire agreement 

Unless otherwise provided, the Project Documents constitute the entire agreement between the 

Parties in connection with its subject matter and supersedes all previous agreements or 

understandings between the Parties in connection with its subject matter. 

35.7 Further action and documents 

(a) Each Party must do, at its own expense, everything reasonably necessary (including 

executing deeds) to give full effect to this Agreement and any transaction contemplated by 

it. 

(b) The Parties agree to enter into any further agreements and documents on reasonable 

terms to give effect to the transactions contemplated by this Agreement. 

35.8 Severability 

A term or part of a term of this Agreement that is illegal or unenforceable may be severed from 

this Agreement and the remaining terms or parts of the terms of this Agreement continue in force. 

35.9 Waiver 

A Party does not waive a right, power or remedy if it fails to exercise or delays in exercising the 

right, power or remedy.  A single or partial exercise of a right, power or remedy does not prevent 

another or further exercise of that or another right, power or remedy.  A waiver of a right, power or 

remedy must be in writing and signed by the Party giving the waiver. 

35.10 Relationship 

Except where this Agreement expressly states otherwise, it does not create a relationship of 

employment, trust, agency or partnership between the Parties. 

35.11 Governing law and jurisdiction 

This Agreement is governed by the law of Western Australia and each Party irrevocably and 

unconditionally submits to the non--exclusive jurisdiction of the courts of the State of Western 

Australia. 

35.12 Counterparts 

This Agreement may be executed in counterparts.  All executed counterparts constitute one 

Agreement. 
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Signing page 

The Common Seal of WESTERN  

AUSTRALIAN LAND AUTHORITY  

was hereunto affixed with the authority  

of its Board in the presence of:  

 

 

 

_______________________________ 

Chief Executive Officer 

 

 

_______________________________ 

Board Member 

 

 

 

 

THE COMMON SEAL of the    
CITY OF JOONDALUP was hereunto affixed by 
authority of a resolution of the council in the 
presence of: 

  

 
 
 
   

Signature of Mayor  Signature of Chief Executive Officer 

  _____________________________________ 

Name of Mayor (print)  Name of Chief Executive Officer (print) 
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Schedule 1 – Access Licence 
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Schedule 3Schedule 2 – Concept Plan  
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Schedule 4Schedule 3 – Divestment 
Strategy 
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Schedule 6Schedule 5 – Guiding 
Philosophies  

 

JSC5-05/09 OCEAN REEF MARINA PHILOSOPHY AND 
PARAMETERS – [07303, 04171] 

 

WARD: North-Central  

  

RESPONSIBLE Mr Garry Hunt 

DIRECTOR: Office of CEO 

 

 

PURPOSE / EXECUTIVE SUMMARY 

At the Ocean Reef Marina Committee meeting held on 2 December 2008, the Chief Executive 
Officer advised that the Committee should affirm the philosophy and parameters on which the 
project will be based to assist in clarifying and confirming its future direction.  
 

BACKGROUND 

The Ocean Reef Marina project development site is located on the coast at Ocean Reef and is 
approximately 61 hectares in area.  The site extends from just north of Swanson Way to north of 
Resolute Way.  The City purchased Part Lot 1029 at Ocean Reef in 1979 for a price of 
$525,000.  This purchase was made as an investment for the benefit of the community, to 
enable the development of a range of recreational, commercial and ancillary service uses. 

The project has been the subject of debate for over 30 years with a range of plans having been 
considered during this period of time.  The project was revitalised when, on 7 November 2004, 
the then Minister for Planning & Infrastructure announced that the State Government of the day 
would commit up to $700,000 towards concept plans and a structure plan aimed at transforming 
Ocean Reef boat launching facility into a world-class commercial and recreational marina. At 
that time the City estimated a total of $1.429m would need to be expended to undertake the 
project.  

In April 2007 Council agreed to the establishment of a Steering Committee, comprising the 
Chief Executive Officer, representatives of the Western Australian Planning Commission, 
Department of Planning and Infrastructure, LandCorp and the Water Corporation, to oversee 
the project. The Steering Committee has met on seven occasions to discuss the site in relation 
to ownership, planning implications, marine implications and boating infrastructure. 

In April 2007, Council also agreed to:  

1 Establish the Ocean Reef Marina Committee (as a Committee of Council).   

2 Note the Community Participation Plan for the Ocean Reef Marina as appropriate for 
community engagement. 

3 Establish a Community Reference Group of 34 people. 
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4 Support the proposed role for the Reference Group.   

The role of this group is to: 

• Help the City develop a concept design and structure plan for the Ocean Reef 
Marina; 

• Ensure the issues and concerns of the community are adequately represented; 

• Represent the interests of the wider community; 

• Act as a conduit to disseminate information and feedback to and from the wider 
community; and 

• Liaise with extended networks and community groups to facilitate information 
sharing about the project. 

During the development of Concept Plans 1 to 7, the Community Reference Group has met on 
five occasions to workshop and provide feedback into the planning process.  The Group has 
viewed Concept Plan #6.  Concept Plan #7 has only  slight modifications to Concept Plan #6. 

The considerable number of meetings, workshops, discussions and consultations over the past 
three years has resulted in the establishment of a number of guiding principles and philosophies 
for the development of the Ocean Reef Marina Structure Plan.  The affirmation and 
acknowledgement of these principles and philosophies will ensure the integrity of the project 
moving forward and that the vision of the City in bringing the Ocean Reef Marina project to a 
reality remains uncompromised.  The project philosophies and parameters are presented below. 
 

DETAILS 
 

Project Philosophy and Key Parameters 

 

1. Vision for the Development 

The City holds a vision for the Ocean Reef Marina site as a world class recreational, residential 
and tourism development that encapsulates high levels of environmental sustainability, 
community amenity and delivers economic growth and social benefit to the residents of the City 
of Joondalup.  The purpose of the vision is to articulate for the record and for historical purposes 
the intent of the Council in progressing the project, what it is trying to do and why it is trying to 
do it. 

The existing infrastructure at the Ocean Reef Boat Harbour is both outdated and ageing and no 
longer meets the expectations and needs of present and future generations of City residents or 
the wider Western Australian community.   The site has been recognised as having the potential 
for development as a major tourism and recreation node for over 30 years. 

The proposed facilities envisaged for the Ocean Reef Marina redevelopment provide the 
community with a state of the art iconic marina facility which caters for the needs of the 
community and provides a balance of residential, commercial and public amenities that will 
service the community and attract local and outside visitors into the future.  The development 
design principles seek to ensure that the development does not become an exclusive residential 
enclave but rather an equitable community based facility where visitor and resident alike, can 
enjoy a variety of first class amenities and leisure activities.   
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The City recognises that there is limited opportunity for development nodes along its ocean 
coast line that provides an interface with the community; therefore any development must 
maximise land use and built form in order to satisfy this unique opportunity while recognising the 
environmental integrity of the site. 

The project attempts to balance the needs of the community with the need to maintain and 
preserve the natural environmental.  The development concepts are sensitive and compatible 
with the existing environment and provide an interface between sustainable development and 
the natural marine and terrestrial environments. 

2. Environmental strategy 

The project concept plan has been developed using best practice management techniques that 
remain sympathetic to the natural environmental. 

The City acknowledges the environmental constraints identified in the preliminary reports 
prepared to date.  These include: 

• Coastal hydrology 

• Flora/fauna 

• Geotechnical 

• Public amenity issues 

By utilising up-to-date best practice urban design, architectural and construction techniques the 
Ocean Reef Marina can be a showcase for innovation in green design.  The City is committed to 
achieving a sustainable green development that sets a benchmark for major developments 
within Western Australia. 

Bush Forever 

The site has been accepted by the City and the State Government as a strategic tourism and 
development node; however the City also accepts the existence of Bush Forever within the 
development area (see attached Bush Forever site plan).  In consultation with the relevant 
government and environmental agencies the development concepts seek to enhance and 
safeguard the integrity of the Bush Forever site, taking into account the constraints existing to 
development within this type of natural environment. 

The City’s consultants have prepared preliminary reports on the site and further detailed 
analysis will be undertaken.   

3. Governance and Fiscal responsibility 

The City of Joondalup owns 27 hectares of valuable coastal land. The City also has a vesting 
interest over an additional 21 (approximately) hectares of Crown Land on the site.  As such any 
development on the site needs to take into account the present and future benefits for City 
residents and the greater Western Australian population. 
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Land Assembly of site: 

LOT NO  AREA  REGISTERED PROPRIETOR  COMMENTS  

9000*  7.54ha  Water Corporation  Easement  

1032  2.69ha  City of Joondalup  Easement  

1029  24.40ha  City of Joondalup   

45122*  36.92ha  State of Western Australia 
Interest Holder: City of Joondalup 

Recreation 
Easement 

47831 / 15446*  32.03ha  State of Western Australia 
Interest Holder:  City of Joondalup 

Recreation 
Telecommunications 

47831 / 15445*  61.05ha  State of Western Australia 
Interest Holder:  City of Joondalup 

Recreation 
Telecommunications 

36732 / 10098  1.01ha  State of Western Australia  
Interest Holder:  Water Corporation 

Breakwater 
Sewer Outfall 

39014 / 10518  0.91ha  State of Western Australia 
Interest Holder:  Minister for 
Transport 

Harbour 

39014 / 10519  0.20ha  State of Western Australia 
Interest Holder: Minister for Transport 

Harbour 

40064 / 10969  0.06ha  State of Western Australia 
Interest Holder: Water Corporation 

Sewerage 

*Part of lot utilised 

Attachments refer: Site Plan 
   Bush Forever plan 
   Land assembly plan 

The City is clear on its role in the development of a structure plan and that it does not have the 
capacity to bring the development to fruition without a joint venture in association and 
agreement with the State Government or third parties. The action to date is in accord with the 
2004 funding arrangements to develop a Structure Plan. 

The City recognises that during the development process high ethical standards, probity, legal 
and legislative compliance and transparency are of vital importance.  To ensure that this 
objective is achieved, the City proposes to undertake: 

• Probity audit review and monitoring 

• Internal audit review and monitoring 

• Development of comprehensive and robust Business Cases and Financial Analysis. 

• Extensive risk management assessment and monitoring 

• Legal compliance via legal consultation  

The City also understands that its endorsement of a draft concept plan is only the first step in a 
complex approval process and that, in liaison with other key stakeholders, it should facilitate 
negotiations with the relevant statutory bodies to expedite the project to Structure Plan stage.  It 
will then determine, in association with the State Government, how the project can be best 
progressed to construction stage. The exact mechanism to achieve this will need to be the 
subject of discussion and negotiations with the State Government.  Timely delivery is seen as a 
major issue given that the Ocean Reef Marina development has been discussed by various 
Councils for more than 30 years. 
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Through its appointment of suitably qualified consultants and peer review panels in the areas of 
planning and urban design, the environment, financing, engineering and infrastructure, the City 
is ensuring its responsibility that the development meets community, legislative and 
sustainability expectations is met. 

4. Liaison Protocol 

It is clearly understood by the City that the development of the project is in partnership with the 
Department of Planning and Infrastructure and the Ministries of Planning, Transport and Lands.  
Liaison at all stages with the State Government is of paramount importance in bringing the 
development to completion. 

Through the instigation of the Ocean Reef Marina Steering Committee comprising 
representatives from the Department of Planning and Infrastructure, Water Corporation and 
Landcorp, the City maintains a strong liaison protocol with the key State Government 
stakeholders.  Preliminary representation has been made to the Ministers for Transport, Lands 
and Planning and the Environmental Protection Authority, in an effort to ensure there is 
transparent, co-operative communication and consultation. 

The strategic value and implicit importance of community consultation in the development of the 
Ocean Reef Marina has been addressed, with a community consultation plan being prepared 
and implemented which included the formation of the Ocean Reef Marina Community 
Reference Group.  The Community Reference Group includes representatives from both 
stakeholder clubs (Whitfords Volunteer Sea Rescue Group and the Ocean Reef Sea Sports 
Club).  Any proposed redevelopment of their existing facility will seek to maintain and enhance 
the important role these clubs play within the community. 

Recognising the importance of providing further opportunities for community consultation and 
comment through both formal and informal processes, the City has prepared a communications 
plan to ensure the community is kept fully informed of the status of the project as it proceeds 
forward.  This plan has been developed in accordance with the City’s Public Participation Policy 
and Strategy. 

5. Commerciality 

The design principles shall attempt to meet the need for world class amenities and be of 
suitable high commercial value. By adopting advanced best practice building philosophies (eg 
green building concepts, energy efficiency, sustainability etc), the Ocean Reef Marina has the 
potential to be an iconic City landmark the development of which may provide the City with 
future financial and social benefits for its residents for generations to come. Fundamental to 
achieving this is the generation of income streams through parking regimes, fees and charges 
for rights to occupy and other income generating opportunities. 

The City acknowledges the importance of maintaining public ownership of this strategically 
valuable City site and of generating a commercial revenue stream from the site.  As such the 
right to occupy is proposed to be granted predominantly on a leasehold basis, determined by 
the land assembly and in accordance with Crown Land development constraints. 

However as the City is also mindful that the project provide a return on investment; the 
establishment of a joint venture partnership (either public, private or a combination) and best 
practice financial management is seen as an integral component of the achievement of this 
outcome. 
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A Memorandum of Understanding (MOU) would need to be negotiated between the State 
Government and the City to ensure the roles and responsibilities of the parties involved in 
implementing the project are clear and defined.  The MOU would need to set out the broad 
scope of the project and detail the implementation phases, costs and revenue sharing as well 
as ongoing management and maintenance arrangements.  The MOU would serve as a 
statement of the intention between the State and City (being the principal landowners) and it is 
not intended to be legally binding on either party. 

SUMMARY 

It is viewed as appropriate and necessary that the Ocean Reef Marina Committee considers 
and affirms a vision for the Ocean Reef Marina project site and endorses development protocols 
for the site as outlined above, which comprise the project philosophy and key parameters. 

Project Philosophy and Key Parameters 

1 Development Vision 

• World class recreation, residential and tourist development 

• Sustainable community amenity 

• Social and economic benefit to all residents 

• Balance of public, residential and commercial amenities 

• Equitable facility for visitors and residents 

• Social and economic maximisation of land use 
 

2 Environmental Strategy 

• Best practice management techniques 

• Coastal processes 

• Flora/fauna 

• Geotechnical 

• Public amenity 

• Innovation in green design and sustainability 

• Conservation, maintenance and management of the Bush Forever site 
 
3 Governance and Fiscal responsibility 

• High ethical standards 

• Probity, legal and legislative compliance 

• Accurate and timely expediency in the preparation and submission of required 
documentation for the approval of a Structure Plan 

• Due diligence in the engagement of professional consultants to undertake 
reports/studies 

• Transparent, accountable decision making process 
 
4 Liaison protocol 

• Successful, sustainable partnerships with State Government departments and 
agencies 

• Transparent, co-operative communication and consultation with all relevant 
agencies 

• Transparent, co-operative communication and consultation with City of Joondalup 
residents and the wider community 

• Development of a Memorandum of Understanding with the State Government 
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5 Commerciality 

• Best practice financial management 

• Maintaining public ownership in accordance with statutory requirements 

• Establishment of a joint venture partnership 

Link to Strategic Plan: 

• Key Focus Area:  Leadership and Governance – 1.1 OBJECTIVE:  To engage 
proactively with the community. 

 

• Key Focus Areas:  The Built Environment – 4.2 OBJECTIVE:  To progress a range of 
innovative and high quality urban development projects within the City – 4.2.1 
STRATEGIES: Develop a concept for, and commit to, the development of land at the 
Ocean Reef Marina site. 

Legislation – Statutory Provisions: 

The City is governed by the requirements of the Local Government Act in relation to dealings 
involving commercial undertakings and land development. 

Risk Management considerations: 

A detailed Risk Management Assessment Report outlining the risks apparent to the project has 
been prepared and continues to be updated. 

Financial/Budget Implications: 

As outlined in Item 2 of this Agenda. 

Policy implications: 

Development of the project will be in accordance with the City’s policies and procedures. 

Regional Significance: 

The development of the Ocean Reef Marina will become a significant tourist/visitor destination 
and a key focal point within the North West City corridor. 

Sustainability implications: 

Progression of the structure planning process will facilitate a number of studies/reports that 
address key issues pertaining to sustainability ie economic feasibility, environmental 
sustainability. 

Consultation: 

A public participation and communications strategy has been prepared for the project.  To date 
significant community consultation has occurred via feedback from the Community Reference 
Group and community surveying. 

COMMENT 

Not applicable. 
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ATTACHMENTS 
 
Nil. 

VOTING REQUIREMENTS 

Simple Majority 

 

RECOMMENDATION 
 

That Council ENDORSES the following Project Philosophy and Key Parameters related to 
the Ocean Reef Marina Development project: 
 
1 Development Vision 
 

• World class recreation, boating, residential and tourist marina development 

• Sustainable community amenity 

• Social and economic benefit to all residents 

• Balance of public, residential and commercial amenities 

• Equitable facility for visitors and residents 

• Social and economic maximisation of land use 
 
2 Environmental Strategy 
 

• Best practice management techniques 

• Coastal processes 

• Flora/fauna 

• Geotechnical 

• Public amenity 

• Innovation in green design and sustainability 

• Conservation, maintenance and management of the Bush Forever site 
 
3 Governance and Fiscal responsibility 
 

• High ethical standards 

• Probity, legal and legislative compliance 

• Accurate and timely expediency in the preparation and submission of required 
documentation for the approval of a Structure Plan 

• Due diligence in the engagement of professional consultants to undertake 
reports/studies 

• Transparent, accountable decision making process 
 
4 Liaison protocol 
 

• Successful, sustainable partnerships with State Government departments and 
agencies 

• Transparent, co-operative communication and consultation with all relevant 
agencies 

• Transparent, co-operative communication and consultation with City of 
Joondalup residents and the wider community 

• Development of a Memorandum of Understanding with the State Government 
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5 Commerciality 
 

• Best practice financial management 

• Maintaining public ownership in accordance with statutory requirements 

• Establishment of a joint venture partnership 
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Details 

Date 20212023 

Parties 

Name State of Western Australia acting through the Minister for Lands a body 

corporate continued under the Land Administration Act 1997 (WA) section 7, of 

care of the Department of Planning, Lands and Heritage 

Short form name Minister 

Notice details Level 2, 140 William Street, Perth, Western Australia  

Email: [insert] 

Attention: [insert] 

PERTH WA 6000  

 

Name Western Australian Land Authority established by the Western Australian Land 

Authority Act 1992 (WA) section 5, trading as DevelopmentWA  

Short form name DevelopmentWA 

Address Level 2, 40 The Esplanade  

PERTH WA 6000 

Notice details Email: andre.dines@developmentwa.com.au  

 Attention: Andre Dines 

 

Name City of Joondalup continued under the Local Government Act 1995 (WA) 
schedule 9.3, clause 5 

Short form name City  

Address 90 Boas Avenue 

JOONDALUP WA 6027 

Notice details Email: infomat.humfrey@joondalup.wa.gov.au 

 Attention: Chief Executive OfficerDirector Corporate Services 
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Background 

 

A The City owns the City Lots, and the State of Western Australia owns the City Crown Lots, which 

lots are, at the date of this Deed, under the care, control, and management of the City. 

B DevelopmentWA and the City have entered into the Development Agreement, which sets out the 

framework by which DevelopmentWA will undertake and deliver the Project. 

C The execution of this Deed satisfies clause 3.1(a condition precedent in) of the Development 

Agreement.  

D DevelopmentWA requires the Project Lots for the purposes of the Project.  

E The City agrees to contribute the Project Lots to the Project as contemplated by the Land 

Assembly Tranche Plan and in accordance with the terms of this Deed and the Development 

Agreement.  
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Agreed terms 

Part A – Preliminary Obligations  

1. Definitions and interpretation 

1.1 Definitions 

In this Deed, the following expressions have the following meanings: 

The terms management body, management order, reserve, registered have the same 

meaning as each of those terms has under the LA Act. 

Access Licence means an access licence substantially in the form of the licence annexed to this 

Deed as Schedule 5. 

Access Licence Notice has the meaning in clause 13.2(b). 

Approvals means all approvals, consents, authorisations, permits and other permissions required 

from any Government Authority, or under any Written Law, for or in connection with the Project. 

Balance Crown Lots means the area of the City Crown Lots as are not required for the Project, 

which are to be retained by the City as Crown land under the LA Act, and which at the 

Commencement Date are Lots 506 and 508 on proposed Deposited Plans 417825 and 417828 

respectively, being part of the Subdivision Plans, as may be varied, added to or substituted from 

time to time in accordance with clause 5.2(a)(i)5.2(a)(i) and clause 5.2(b).  

Balance Freehold Lots means the area of the City Lots in the area of the Project, which are: 

(a) not required for the Project; 

(b) for an estate in fee simple; and  

(c) at the Commencement Date, are Lot 504 and Lot 44 on proposed Deposited Plans 

417450 and 422581 respectively, being part of the Subdivision Plans, as may be varied, 

added to or substituted from time to time in accordance with clause 5.2(a)(i).  

(c)  [ME Note: Descriptions of the balance lots that align with the Land Assembly 

Tranche Plan to be reviewed before finalisation of the document.]5.2(a)(i) and clause 

5.2(b).  

Beach Parking Area means the part of the Future City Areas to comprise a freehold lot and 

being which is to be publicly accessible parking and other uses as shown 'Freehold'Conditional 

Freehold (Public Parking and other uses)' on the Divestment Strategy., and which is to be subject 

to the covenants in clause 15.2.  

Boundary of Responsibility meanshas the meaning in the Development Agreement but for 

indicative purposes at the Commencement Date is the line of demarcation of management 

responsibilities, as generally indicated by a bold dashed red line shown on the plan annexed to 

this Deed as Schedule 4 and more particularly described in the Development Agreement, as may 

be varied with the written agreement of the City. Schedule 4. 

Business Day means any day other than a Saturday, Sunday or public holiday in Perth, Western 

Australia. 

Chief Executive means the chief executive officer, director general or other most senior 

executive (howsoever called) responsible for the administration of the relevant Party, but in the 

case of the Minister means the Minister's delegate duly authorised under the LA Act. 

City Crown Lots means Crown Lot 555 and Crown Lot 15446, and City Crown Lot means each 

of them. 

City Lots means Lot 1029 and Lot 1032 and City Lot means each of them.  

Formatted: ME Legal 3,l3, Indent: Left:  0 cm

Formatted: Font: Not Bold, Not Italic, Not Highlight

Formatted: Not Highlight

Formatted: Indent: Left:  1.2 cm,  No bullets or numbering

Formatted: Not Highlight

Formatted: Not Highlight

Formatted: Not Highlight

Formatted: Not Highlight

Formatted: Highlight

Formatted: Not Highlight

Formatted: Font: Not Bold, Not Highlight

Formatted: Not Highlight

Formatted: Not Highlight



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 10 
 
ME_189313854_1ME_205653017_2 

City Management Orders means the management orders registered against the certificates of 

Crown land title to the City Crown Lots, being: 

(a) in the case of Crown Lot 555 – management order H352772; and 

(b) in the case of Crown Lot 15446 – management order K360388.,   

and where the context requires a management order to the City in respect of Project Lot 509 

made in accordance with clause 10.2(a).10.2(a).  

Claim means any claim, demand, proceeding or cause of action of any nature whatsoever 

(including for damages), whether for money or otherwise, and regardless of the legal or other 

basis on which it may be put (including negligence), arising out of or directly referable to the 

particular subject matter. 

Commencement Date means the later of: 

(a) the latest date of execution of this Deed by the Parties; and  

(b) the date on which the Development Agreement commences. 

Completed Road means the roads which are constructed by DevelopmentWA in accordance with 

the standards provided for in the Development Agreement for use as public roads, and which are 

intended to be dedicated as Dedicated Roads.   

Contamination has the same meaning given to the term ‘contaminated’ under the Contaminated 

Sites Act 2003 (WA). 

Crown land has the same meaning as that term has in the LA Act.  

Crown Lot 555 means Lot 555 on Deposited Plan 402198 being the whole of the land comprised 

in certificate of Crown Land Title Volume 3166 Folio 566. 

Crown Lot 15446 means Lot 15446 on Deposited Plan 40340 being the whole of the land 

comprised in qualified certificate of Crown Land Title Volume 3133 Folio 571. 

Crown Satisfaction Date has the meaning in clause 8.1(b). 

Crown Subdivision has the meaning in clause 8.1(a). 

Date of Practical Completion means the date of practical completion of the Future Club Facility 

Lot Works, subject to minor defects, to the reasonable satisfaction of DevelopmentWA and as 

certified by the builder or independent certifier under the construction contract for the Future Club 

Facility Lot Works.   

Dedicated Road means the public roads constructed by DevelopmentWA pursuant to the 

Principal Project Documents, which are to be dedicated as a road under the LA Act or the PD Act. 

Deed means this deed including all schedules, attachments and annexures to the same. 

Development Agreement means the document titled 'Development Agreement' entered into, or 

to be entered into, by DevelopmentWA and the City in relation to the Project, as may be varied 

from time to time. 

DevelopmentWA Management Order means: 

(a) adding the relevant land to DevelopmentWA's management order O592790 which exists 

at the Commencement Date in respect of the Project and is for the Project Reserve 

Purpose; or 

(b) the making of a management order under the LA Act placing the care, control and 

management of the relevant reserved land (for the Project Reserve Purpose) with 

DevelopmentWA on such conditions as are acceptable to DevelopmentWA, which must 

include the power to lease and licence. 

Divestment Strategy is the means by which the Parties have agreed to effect the divestment of 

certain areas of land and public assets:  

(a) which are to be developed by DevelopmentWA as part of the Project;  
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(b) some of which are to be transferred to the City in fee simple or reserved as Crown land 

and its care, control and management placed with the City, in accordance with the 

Development Agreement;  

(c) which is to be determined in accordance with the terms of the Development Agreement 

from time to time; and 

(d) a copy of the Divestment Strategy, also known as the Land and Asset Divestment 

Strategy which is current as at the Commencement Date, is annexed to this Deed as 

Schedule 2, as may be varied, added to or substituted from time to time in accordance 

with clause 5.2(a)(iii).  

DoT means the department which is primarily responsible for assisting in the administration of the 

Marine and Harbours Act 1981 (WA) from time to time, being at the Commencement Date the 

Department of Transport. 

DPLH means the department which is primarily responsible for assisting in the administration of 

the LA Act from time to time, being at the Commencement Date the Department of Planning, 

Lands and Heritage.  

Existing Encumbrances means the Existing Leases and: 

(a) in the case of land in Lot 1032 – easement C775076; and 

(b) in the case of Crown Lot 555 – easement H306399. 

Existing Leases means the following leases and licences, entered into by the City as landlord or 

licensor: 

(a) undated lease to Marine Rescue Whitfords in relation to part of Crown Lot 15446; 

(b) undated lease to the Ocean Reef SSC in relation to part of Crown Lot 15446 and Lot 

1029; and 

(c) access deed to Telstra Corporation Limited and dated 25 July 2016 in relation to part of 

Crown Lot 15446. 

[ME Note: DPLH to confirm it is acceptable for the land to be revested subject to these 

existing encumbrances] 

Foundational Project Documents means the Subdivision Plans, Land Assembly Tranche Plan 

and Divestment Strategy. 

Freehold Satisfaction Date has the meaning in clause 8.2(c). 

Freehold Subdivision has the meaning in clause 8.2(a). 

Future City Areas means the public assets specified or provided for in the Divestment Strategy, 

that are to be developed by DevelopmentWA as part of the Project and are located east of the 

Boundary of Responsibility including: 

(a) Public Open Space; 

(b) Future City Lots (as may be varied in accordance with this Deed);  

(c) public improvements, fixtures, fittings, plant and equipment located or affixed upon the 

Public Open Space and Future City Lots; , including the promenade abutting the 

waterfront within the Marina Project Area (but excluding the internal revetment walls); and 

(d) Dedicated Roads; and. 

(e) [other]. 

Future City Lots means any proposed freehold lots or conditional freehold lots to be transferred 

in fee simple to the City, as identified in the Divestment Strategy, including the Beach Parking 

Area and the Future Club Facilities Lot, and as may be varied, added to, or substituted from time 

to time in accordance with clause 5.2(a)(iii).5.2(a)(iii), subject to the terms of the Development 

Agreement.  

Future Club Facilities Lot has the same meaning as in the Development Agreement.  Formatted: Indent: Left:  1.2 cm
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Future Club Facility Lot Works means the construction of the building and other facilities on the 

Future Club Facilities Lot to accommodate the Ocean Reef SSC.  

Government Authority means a government (Commonwealth, State or local) or a governmental, 

semi-governmental, judicial, statutory or public entity or authority, including any such entity or 

authority established under a Written Law. 

Improvement Scheme means the Ocean Reef Marina Improvement Scheme No. 1 gazetted on 

30 September 2020 and as may be updated from time to time. 

LA Act means the Land Administration Act 1997 (WA).  

Land Assembly Tranche Plan means the plan which outlines the assembly of the Project Lots in 

order to facilitate the delivery of the Project as agreed by DevelopmentWA, the City and other 

relevant Government Authorities, from time to time. A copy of the Land Assembly Tranche Plan 

which is current as at the Commencement Date is annexed to this Deed as Schedule 1 as may be 

varied, added to or substituted from time to time in accordance with clause 5.2(a)(i).  

Landgate means the Western Australia Land Information Authority established under the Land 

Information Authority Act 2006 (WA) section 5.  

Landscape Master Plan means the landscape master plan which is to be determined in 

accordance with the terms of the Development Agreement from time to time. 

Leased Facilities means the buildings and improvements leased or licensed to the tenants under 

the Existing Leases. 

Lot 1029 means Lot 1029 on Diagram 57604 being the whole of the land comprised in Certificate 

of Title Volume 1957 Folio 865. 

Lot 1032 means Lot 1032 on Plan 13198 being the whole of the land comprised in Certificate of 

Title Volume 1667 Folio 921. 

Marine Rescue Whitfords means Whitfords Volunteer Sea Rescue Group (Inc).  

Objection Notice has the meaning in clause 5.3(c). 

Ocean Reef SSC means the Ocean Reef Sea Sports Club (Inc).  

ORM State land has the meaning in clause 13.1. 

Party means each of the Minister, DevelopmentWA and the City and Parties means any two or 

more of them. 

PD Act means the Planning and Development Act 2005 (WA). 

Principal Project Documents means this Deed, the Development Agreement, and any other 

document which the parties agree is a Principal Project Document.  

Project means the development of the Ocean Reef Marina, being the 'Project' as that term is 

defined in the Development Agreement. 

Project Lots means those parts of the City Crown Lots and the City Lots as are reasonably 

required for the Project and which at the Commencement Date are proposed to be: 

(a) Lot 9001 on Deposited Plan 422581; 

(b) Lots 503 and 509 on Deposited Plan 417450; 

(c) Lot 505 on Deposited Plan 417825; and 

(d) Lots 507, 510 and 511 on Deposited Plan 417828,  

being the Subdivision Plans, or as otherwise varied, added to or substituted from time to time in 

accordance with clause 5.2(a)(i).5.2(b).  

Project City Lots means those parts of the Project Lots as are, or were, comprised in the City 

Lots, as the case requires. 

Project Crown Lots means those parts of the Project Lots as are, or were, comprised in the City 

Crown Lots, as the case requires.  
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Project Reserve Purpose means for the purposes of the Western Australian Land Authority Act 

1992 (WA). 

Public Open Space means public open space to be developed as part of the Project, the care, 

control and management of which is to be placed with the City in accordance with the Divestment 

Strategy, including any parks and recreation reserves (whether under the LA Act or the PD Act), 

active play areas, landscaped verges and promenades in accordance with the Landscape Master 

Plan, and the Future Club Facilities Lot.as may be varied, added to or substituted from time to 

time in accordance with clause 5.2(a)(iii).  

Reserve means each of: 

(a) Reserve 45122 in respect of Crown Lot 555; and 

(b) Reserve 47831 in respect of Crown Lot 15446, 

and Reserves means both of them. 

Reserve Purpose means for: 

(a) Reserve 45122 – the purpose of recreation; 

(b) Reserve 47831 – the purpose of recreation, telecommunications & purposes incidental 

thereto.  

Revocation Date, for each Project Crown Lot or Tenanted Lot as the case may be, is the latest 

date provided for in the notice given under clause 7.4(a). 

Section 15 Covenant means the deed containing the restrictive covenants and positive 

covenants substantially in the form contained in Schedule 7, as may be varied in accordance with 

clause 15.3(h) or clause 15.3(i). 

Services means electricity, gas, telecommunication, water, sewerage, and other utilities or 

services.  

Specified Encumbrances means: 

(a) in the case of Lot 1032 – easement C775076; 

(b) in the case of Crown Lot 555 – easement H306399; 

(c) in the case of the Beach Parking Area – any positive or restrictive covenant or other form 

of encumbrance, condition or restriction provided for in clause 15.2; and 

(d) in the case of the Future Club Facilities Lot – the Section 15 Covenant; and 

(d)(e) any encumbrances imposed on the Future City Areas (with the prior approval of the City 

acting reasonably) in accordance with the requirements of the Minister, the WAPC or the 

Improvement Scheme, including easements granted in accordance with the terms of 

section 167 of the PD Act. 

State means the State of Western Australia. 

Subdivision Plans means the subdivision plans for the subdivision of any land the subject of the 

Project under either the LA Act or the PD Act,  relating to the: 

(a) the City Lots and the Crown City Lots in respect of the land assembly under the Land 

Assembly Tranche Plan; and 

(b) the Future City Areas in respect of the land divestment under the Divestment Strategy,  

which is to be determined or agreed by the City and DevelopmentWA in accordance with the 

terms of the Development Agreement and this Deed from time to time and in particular as may be 

varied, added to or substituted from time to time in accordance with clause 5.2(b) .5.2(b) and 

clause 5.2(c). The Subdivision Plans which are current and agreed as at the Commencement 

Date for the purposes of subclause (a) are Deposited Plans 417450, 417825, 417828 and 422581 

and a copy of them is annexed to this Deed as Schedule 3. 

Tenanted Lots means those parts of the City Lots and City Crown Lots as are subject to the 

Existing Leases being the areas shown as Lots 509 and 510 on Deposited Plans 417450 and 

417828 respectively, being part of the Subdivision Plans. 
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Term means the term of this Deed, commencing on the Commencement Date and expiring on the 

date specified in clause 3. 

Transfer Date, for each Project City Lot, is the latest date provided for in the notice given under 

clause 6.4.6.4(a). 

WAPC means the Western Australian Planning Commission established by the PD Act section 7.  

Written Law means any statute, regulation, ordinance, by-law or other subsidiary legislation and 

any lawful direction or notice by a Government Authority. 

1.2 Interpretation 

The following rules also apply in interpreting this Deed, unless inconsistent with the context: 

(a) headings are for convenience only, and do not affect interpretation;   

(b) a reference to legislation (including subordinate legislation) is to that legislation as 

amended, consolidated, re-enacted or replaced, and includes any subordinate legislation 

issued under it; 

(c) a reference to a clause, paragraph, schedule or annexure is to a clause or paragraph of, 

or schedule or annexure to, this Deed, and a reference to this Deed includes any schedule 

or annexure; 

(d) a reference to an agreement or instrument includes the agreement or instrument as 

novated, altered, supplemented, or replaced from time to time; 

(e) a reference to anything includes each part of it; 

(f) a reference to a Party is a reference to that Party as may be reconstituted or substituted 

under any Written Law from time to time; 

(g) a reference to A$, $A, dollar or $ is to Australian currency; 

(h) a reference to time is to Australian Western Standard time; 

(i) a reference to a person includes a natural person, partnership, body corporate, 

association, governmental or local authority or agency or other entity; 

(j) the meaning of general words is not limited by specific examples introduced by including, 

for example or similar expressions; 

(k) another grammatical form of a defined word or expression has a corresponding meaning; 

(l) a singular word includes the plural, and vice versa; 

(m) a word which suggests one gender includes the other genders; 

(n) any agreement, representation, warranty, or indemnity in favour of two or more parties 

(including where two or more persons are included in the same defined term) is for the 

benefit of them jointly and severally; 

(o) a rule of construction does not apply to the disadvantage of a party because the party was 

responsible for the preparation of this Deed or any part of it; and 

(p) if a day on or by which an obligation must be performed or an event must occur is not a 

Business Day, the obligation must be performed, or the event must occur on or by the 

next Business Day. 

1.3 Deed is legally binding 

The Parties agree that this Deed and the obligations contained herein are legally binding. 

1.4 Collaboration 

In performing their respective obligations under this Deed, each Party commits to: work with the 

other Parties in a co-ordinated, co-operative and collaborative way.  

(a) work with the other Party in a co-ordinated, co-operative, and collaborative way; 
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2. Interdependency with Development Agreement 

2.1 Interdependency 

The Parties acknowledge that this Deed is interdependent with the Development Agreement, 

which sets out, amongst other things: 

(a) DevelopmentWA's obligations in relation to the delivery of the Project; and  

(b) conditions affecting, and the timing of, the handover of developed Future City Areas to the 

City.  

2.2 Inconsistency 

(a) In the event of any express inconsistency arising between the terms of the Development 

Agreement and this Deed, the terms of this Deed shall prevail to the extent of that 

inconsistency. 

[ME Note: this is consistent with clause 3.4 of the Development Agreement.] 

(b) The Land Assembly Tranche Plan is for indicative purposes and in the event of 

inconsistency between the Land Assembly Tranche Plan and the Subdivision Plans, the 

Subdivision Plans shall prevail to the extent of that inconsistency, subject to clause 5.2.    

3. Term  
(a) The terms of this Deed are binding upon the Parties on and from the Commencement 

Date. 

(b) This Deed shall terminate upon the date on which the last of the Future City Areas is 

transferred to, or the care, control, and management of which is placed with, the City as 

the case may be. 

4. Minister for Lands 
DevelopmentWA and the City each acknowledge and agree that the Minister: 

(a) has entered into this Deed at the request of DevelopmentWA and the City, to facilitate the 

orderly delivery of the land assembly aspects of the Project; and  

(b) the Minister will not be liable for any Claim howsoever arising as a result of anything done 

or failed to be done under this Deed including the registration of any title documents, 

except in relation to any act of omission of the Minister and except for clauses 6.2, 6.4(d), 

7.2, 7.4(b), 9.1(a) - (c) inclusive, 9.2(b)(i) - (iv) inclusive, 10.2, 11.1(a) and 15.1(b)for 

clauses 6.2, 6.4(e), 7.2, 7.4(b), 9.1(a) - (c) inclusive, 9.2(b)(i) - (iv) inclusive, 10.2, 11.1(a) 

(as to a matter of which the Minister has knowledge, or specific notice in writing from 

DevelopmentWA or the City, to the contrary or is in breach of this Deed) and 15.1(b).  

[ME Note: DPLH did not agree to delete subclause (b) as requested by the City, but 

we have included the specific provisions on which the City will rely for the Minister 

to take action to protect the City's position, as a possible suitable compromise 

position for the City and the Minister.  Consider also in the context of clauses 11.1 

and 18.1.] 

5. Variations and Notifications 

5.1 Variation to Foundational Project Documents 

The Parties acknowledge that at the Commencement Date: 

(a) the Project is anticipated to be undertaken as a long-term, staged development; 
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(b) the Development Agreement outlines the framework by which variations to some of the 

Foundational Project Documents may be made by DevelopmentWA or agreed by 

DevelopmentWA and the City; and 

(c) this Deed is intended to give legal effect, and govern the implementation of, the Land 

Assembly Tranche Plan and Divestment Strategy as between the Parties; and 

(d) the Minister agrees to accept variations to the Foundational Project Documents, subject to 

clause 5.3. 

5.2 Variation to Strategies and Subdivision Plans 

(a) Subject to the Development Agreement, DevelopmentWA agrees in undertaking the 

Project to implement the Land Assembly Plan and Divestment Strategy and must not vary, 

add to, or substitute the: 

 Land Assembly Tranche Plan in a way which will have the effect of changing the 

location, area, dimensions, or boundary of any of the Balance Freehold Lots or the 

Balance Crown Lots; 

 the external boundary of the Project Lots; or 

 Divestment Strategy in a way which will have the effect of changing the location, 

area, level, dimensions, or boundary of any of the Future City Lots or the Future 

City Areas,  

without the prior written agreement of the City, except if the change is immaterial, and 

such agreement is not to be unreasonably withheld, delayed or conditioned.  

(b) DevelopmentWA must not vary, add to, or substitute the Subdivision Plans relating to the 

City Lots and the Crown City Lots in respect of the land assembly under the Land 

Assembly Tranche Plan in a way that: 

 is inconsistent with the Land Assembly Tranche Plan or the Divestment Strategy, 

as varied, added to or substituted from time to time in accordance with clause 

5.2(a); or  

 has a material impact on the City,  

 without the prior written agreement of the City, such agreement not to be unreasonably 

withheld, delayed or conditioned, and clauses 12.2 or 12.4 of the Development Agreement 

do not apply to any such variation, addition or substitution.  

(c) The Subdivision Plans relating to the Future City Areas in respect of the land divestment 

under the Divestment Strategy, and any variation, addition or substitution to or of such 

Subdivision Plans will be prepared and dealt with in the manner provided for in clauses 

12.2 and 12.4 of the Development Agreement, and this clause 5.2 does not apply to those 

Subdivision Plans and any variation, addition or substitution to or of them.  

5.3 Notifications to and objections by Minister 

(a) This clause 5.35.3 applies if during the Term, any material variation or addition to, or 

substitution of any Foundational Project Document (FPD change) is proposed and thatthe 

FPD change has been approved by the City in accordance with the Development 

Agreement (whereor this Deed if such approval of the City is required).. 

(b) DevelopmentWA must give notice to the Minister clearly outlining: 

 the FPD change proposed, and providing any varied, additional or replacement 

Foundational Project Document; and 

 if DevelopmentWA was required to consult with the City in relation to, or obtain the 

City's agreement to, the FPD change in accordance with the terms of the 

Development Agreement or this Deed: 

 a statement confirming such consultation process was followed or 

agreement was obtained; and 

 where consultation with or agreement of the City was required, a statement 

prepared by the City in relation to the FPD change,   
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(Variation Notice).  

(c) If the Minister objects to the FPD change (acting reasonably), the Minister must give 

notice of its objection to DevelopmentWA and the City, which must include: 

 reasonable details as to the basis of the objection; and 

 an explanation of why the Minister considers the proposed FPD change is 

inconsistent with the ultimate development outcome of the Project,   

and may include details of how the proposed FPD change can be achieved in a different 

way (Objection Notice). 

(d) If the Minister does not give an Objection Notice to DevelopmentWA and the City in 

accordance with clause 5.3(c) within 20 Business Days of its receipt of the Variation 

Notice, the proposed FPD change will be deemed to have been accepted by the Minister. 

(e) If the Minister gives an Objection Notice to DevelopmentWA and the City within 20 

Business Days of its receipt of the Variation Notice, senior officers of the Parties will: 

 meet within 10 Business Days of the Objection Notice being given by the Minister; 

and 

 discuss and negotiate in good faith to reach an outcome that is reasonably 

acceptable to the Parties, having regard to the objectives of the Project and this 

Deed.  

 

Part B – Land Assembly  

6. City Lots  

6.1 City's agreement 

(a) The City, in consideration of the matters provided for in this Deed and the Development 

Agreement, agrees in its capacity as registered proprietor of the City Lots, to: 

 the Freehold Subdivision being undertaken in relation to the City Lots in 

accordance with clause 8.2; and 

 transfer to the State each of the Project City Lots and in doing so and subject to 

clause 10, shall transfer the Project City Lots free from encumbrances except for 

the Existing Encumbrances (unless otherwise agreed by the Parties), by the 

Transfer Date.  

(b) With the exception of the Existing Encumbrances, DevelopmentWA accepts the Project 

City Lots: 

 in an as is, where is condition; 

 based upon DevelopmentWA's own enquiries and investigations; and 

 with no warranties or representations being given by the City in relation to the 

Project City Lots, 

subject to clause 16. 

(c) With the exception of the Existing Encumbrances, DevelopmentWA indemnifies and 

agrees to keep indemnified the City against all Claims made by the State in relation to the 

Project City Lots. 

 [ME Note: DPLH does not agree to including paragraph (b) in relation to the State as 

requested by the City, but DevelopmentWA agrees to the provision applying to it as it will 

be responsible for the land under its management order, as soon as it is transferred and 

revested as Crown land.] 
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6.2 State's agreement 

The State, in consideration of the matters provided for in this Deed, agrees: 

(a) to take a transfer of each of the Project City Lots from the City on the terms provided for in 

clause 6.1; and 

(b) to revest the Project City Lots in the Crown under section 82 of the LA Act and subject to 

the Existing Encumbrances, 

by the Transfer Date.  

6.3 Transfers to occur at the same time 

The transfer and revesting of the Project City Lots under this clause 6 must occur at the same 

time. 

6.4 Timing of transfers 

(a) For the purposes of this clause 6 and for the Project City Lots, DevelopmentWA shall give 

a notice to the City and the Minister of the latest date by which the Project City Lots are to 

be transferred to the State and revested in the Crown, which date is to be at least [3 

months] after the date of the notice (Transfer Date).   

(b) Unless the City agrees otherwise, the transfer of the Project City Lots to the State and the 

revesting of the Project City Lots in the Crown under this clause 6 will occur at the same 

time with the retention of the Balance Freehold Lots by the City under clause 9.2. 

(b)(c) DevelopmentWA must give the notice under clause 6.4(a) by not later than 10 Business 

Days after the Freehold Satisfaction Date. 

(c)(d) DevelopmentWA must prepare, or procure from the Minister, and provide to the City drafts 

of all documents required to give effect to the transfer and revesting at least [1 month] 

prior to the Transfer Date. 

(d)(e) All ofLodgement of the relevant documents at Landgate to give effect to the following must 

occur in respect of the Project City Lots at the same time: 

 the transfer of the Project City Lots to the State; 

 the revesting of the Project City Lots in the Crown; 

 the retention of the Balance Freehold Lots to the City under clause 9.2; and 

 the reservation of the Project City Lots for the Project Reserve Purpose and the 

making of the DevelopmentWA Management Order, 

but subject to clause 10 in respect of any part of a Project City Lot comprising a Tenanted 

Lot. 

7. City Crown Lots 

7.1 City's agreement  

The City, in consideration of the matters provided for in the Development Agreement and this 

Deed (including the City's Management Orders being retained over the Balance Crown Lots under 

clause 7.5): 

(a) consents to the Crown Subdivision being undertaken in relation to the City Crown Lots in 

accordance with clause 8.1; and 

(b) in its capacity as management body for and primary interest holder of each of the City 

Crown Lots, agrees to the revocation of the City Management Orders over: 

 the Project Crown Lots; and 

 the Tenanted Lots, 
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under section 50(1)(a) of the LA Act, and in doing so shall ensure that the Project Crown 

Lots and the Tenanted Lots, as the case may be, are free from encumbrances except for 

any Existing Encumbrances by the Revocation Date. 

7.2 State's agreement 

The State, in consideration of the matters provided for in this Deed, agrees: 

(a) to revoke the City Management Order relating to each of: 

 the Project Crown Lots; and 

 the Tenanted Lots, 

under section 50(1) of the LA Act on the terms provided for in clause 7.1(b);  

(b) to cancel the Reserve relating to each of the Project Crown Lots and the Tenanted Lots, 

as the case may be, under section 51 of the LA Act; and 

(c) to reserve the Project Crown Lots or the Tenanted Lots, as the case may be, for the 

Project Reserve Purpose under section 42 of the LA Act and to make a DevelopmentWA 

Management Order in respect of each of the Project Crown Lots and the Tenanted Lots, 

as the case may be, under section 46 of the LA Act, 

by the Revocation Date. 

7.3 Revocations may occur separately 

The revocation of the City Management Orders and cancellation of the Reserves relating to each 

of the Project Crown Lots and each of the Tenanted Lots under this clause 7 may occur at 

different times provided that clause 7.4(b) is complied with respect to the relevant Project Crown 

Lot.  

7.4 Timing of revocations 

(a) For the purposes of this clause 7, the Revocation Date for each: 

 Project Crown Lot is the latest date by which the City Management Order for the 

Project Crown Lot is to be revoked and the relevant Reserve is to be cancelled, 

which is the date provided for in clause 9.1; and  

 Tenanted Lot is the latest date by which the City Management Order for the 

Tenanted Lot is to be revoked and the relevant Reserve is to be cancelled, which 

is the date that is the later of: 

 the date provided for in clause 9.1; and  

 30 Business Days after the Minister is notified by DevelopmentWA or the 

City that the tenant of the Tenanted Lot has vacated the Tenanted Lot.  

under clause 10.1(b)(ii); and 

 The30 April 2024 or such other date as the Parties may agree.  

(b) Lodgement of the relevant documents at Landgate to give effect to the actions referred to 

in clause 7.2 must occur at the same time in respect of a Project Crown Lot, but subject to 

clause 10 in respect of any part of a Project Crown Lot comprising a Tenanted Lot. 

7.5 City to retain management of Balance Crown Lots 

(a) The Parties agree that the City will retain the City Management Orders in respect of the 

Balance Crown Lots (subject to any Existing Encumbrances), which will remain reserved 

for the relevant Reserve Purpose. 

(b) DevelopmentWA and the City may agree it would be more efficient under the Crown 

Subdivision for the City Management Order to be revoked over the whole of the City 

Crown Lot and a new management order made. 

(c) If clause 7.5(b) applies, the City agrees to consent to the revocation of the City 

Management Order over the whole of the City Crown Lot subject to clauses 9.1(a) to 

9.1(c) inclusive being complied with, contemporaneously with the revocation.  
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(d) DevelopmentWA, the City and the Minister may agree it would be more efficient for the 

subdivision of a City Crown Lot to be effected by way of a redescription of the boundaries 

of the relevant Reserve, in which case: 

 the Balance Crown Lot will remain in the relevant Reserve for the relevant 

Reserve Purpose and subject to the relevant City Management Order; 

 the Project Crown Lot is available for dealing with under clause 9.1(d); and 

 a reference in this Deed to the City Management Order being revoked is to be 

read as if it were a reference to the relevant part of the City Crown Lot being 

removed from the relevant Reserve in the manner and to the effect provided for in 

this clause 7.5(d). 

8. Subdivision 

8.1 Crown Subdivision  

(a) DevelopmentWA will arrange for the preparation or finalisation of a Subdivision Plan to 

create the Project Crown Lots, the Tenanted Lots and the Balance Crown Lots, and if 

required a Dedicated Road (Crown Subdivision). 

(b) The date on which the Subdivision Plan is placed in order for dealings by Landgate or is 

otherwise ready to be dealt on, for the Crown Subdivision is the Crown Satisfaction 

Date.  

(c) DevelopmentWA must use its reasonable endeavours to procure the Crown Satisfaction 

Date by not later than 3 months after the Commencement Date. 

(d) DevelopmentWA must give a request to the Minister under clause 9.1 and provide a copy 

to the City within 10 Business Days of the Crown Satisfaction Date.  

8.2 Freehold Subdivision   

(a) The subdivision of the City Lots in the Project to create the Project City Lots and the 

Balance Freehold Lots (Freehold Subdivision) is to be achieved by a subdivision of land 

under the PD Act while the City is the freehold owner of the City Lots.  

(b) DevelopmentWA will arrange for: 

 the preparation or finalisation of a Subdivision Plan or Plans for the Freehold 

Subdivision to create the Project City Lots and the Balance Freehold Lots, and if 

required a Dedicated Road; and 

 the satisfaction of any conditions relating to the Freehold Subdivision, 

in accordance with the Development Agreement and so as to enable the matters in clause 

6.4(e) to occur at the same time. 

(c) The later of the dates on which the Subdivision Plan is placed in order for dealings by 

Landgate, and the conditions are satisfied, for the Freehold Subdivision is the Freehold 

Satisfaction Date.  

(d) DevelopmentWA must use its reasonable endeavours to procure the Freehold Satisfaction 

Date by not later than 6 months after the Commencement Date. 

(e) DevelopmentWA must give a request to the City under clause 9.2(a) and provide a copy 

to the Minister within 10 Business Days of the Freehold Satisfaction Date.  

8.3 Not used  

8.48.3 Subdivisions may occur separately  

(a) A Crown Subdivision under this clause 8 may occur at different times in respect of 

different areas of land. 

(b) A Freehold Subdivision under this clause 8 must not occur at different times in respect of 

different areas of land. 
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9. Agreement to reserve, order and transfer 

9.1 Crown Subdivision agreement  

The Minister agrees to, within 30 Business Days of written request by DevelopmentWA given 

under clause 8.1(d): 

(a) apply to the Registrar of Titles for the creation and registration of certificates of Crown 

land title to give effect to the Subdivision Plan for a Crown Subdivision; 

(b) if clause 7.5(b) applies and if required, reserve the land in the Balance Crown Lot or 

Tenanted Lot for the same purpose as the Reserve Purpose that applied to the land at the 

Commencement Date; and 

(c) if clause 7.5(b) applies, make a management order placing the care, control and 

management of the reserve for the Balance Crown Lot or Tenanted Lot with the City on 

the same conditions as applied to the City Management Order at the Commencement 

Date, or such other conditions as are agreed by the City, but which in the case of a 

Tenanted Lot must include a power to lease and licence for a term not exceeding 21 

years; and 

(d) reserve the Project Lots for the Project Reserve Purpose and make a DevelopmentWA 

Management Order and lodge them at Landgate for registration, 

in accordance with clause 7.4(b).   

9.2 Freehold Subdivision agreement 

(a) The City agrees to, within 30 Business Days of written request by DevelopmentWA given 

under clause 8.2(e) and on presentation of the relevant Landgate forms and documents 

by DevelopmentWA to the City: 

 apply to the Registrar of Titles for the creation and registration of certificates of 

land title for the land the subject of the Subdivision Plan for the Freehold 

Subdivision; and 

 transfer to the State the Project City Lots for an estate in fee simple free of 

encumbrances except: 

 any Existing Encumbrances;  

 as required as a condition of the Freehold Subdivision but with a 

requirement for the City to be consulted ; and  

 otherwise as may be agreed by the City (acting reasonably), 

subject to the City retaining ownership of the Balance City Lots. 

(b) The Minister agrees to, within 10 Business Days of receipt of a duly executed transfer 

(Transfer) under clause 9.2(a): 

 execute the Transfer and lodgeprovide it to DevelopmentWA or the City for 

lodgement at Landgate for registration;, 

and as a joint lodgement with, or follower dealing to, the Transfer: 

 make an order revesting the land in the Transfer as Crown land and lodge it at 

Landgate for registration; 

 apply to the Registrar of Titles for the creation and registration of certificates of 

Crown land title for the land the subject of the Transfer and the revesting order;   

  and 

 reserve the Tenanted Lots in accordance with clause 10 below10 and reserve the 

Project Lots for the Project Reserve Purpose and make a DevelopmentWA 

Management Order and lodge them at Landgate for registration,  

in accordance with clause 6.4(e). 
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10. Tenanted Lots 

10.1 Management of Tenanted Lots 

(a) The Parties acknowledge: 

(b)(a)  that the City will retain the relevant parts of the City Lots and the City Management 

Orders comprising the Tenanted Lots until such time as those lots are required by 

DevelopmentWA for the purposes of the Project, in accordance with the Development 

Agreement and this clause 10. 

(c)(b) The City and DevelopmentWA agree to use reasonable endeavours to maintain and 

manage each Existing Lease and the tenant's interest in the Tenanted Lot until such time 

as: 

 the Tenanted Lot is required by DevelopmentWA for the purposes of the Project; 

and 

 the Existing Lease has been terminated in accordance with the terms of the 

Existing Lease and the Development Agreement, or surrendered with the 

agreement of the tenant and in accordance with the Development Agreement.  

(d)(c) The City will give notice to DevelopmentWA, who in turn will give notice to the Minister, 

when an Existing Lease has been terminated or surrendered in the manner provided for in 

clause 10.1(b)(ii), at which time the relevant Tenanted Lot will be dealt with in accordance 

with the other provisions of this Deed. 

10.2 Tenanted Lot held in freehold 

(a) The Parties agree that, during the period referred to in clause 1.1(a), it is more expedient 

and conducive for the Tenanted Lot comprised in Project Lot 509 to be transferred to the 

State, revested as Crown land and managed as a reserve under the LA Act by the City , 

subject in all respects to the Existing Lease. 

(b) For the purposes of clause 10.2(a), the Parties agree that the management of the 

Tenanted Lot as a reserve under the LA Act may be by way of: 

 a new reserve for a suitable reserve purpose with a management order to the City 

with a power to lease.; or  

 amalgamated with Reserve 47831 and so it becomes subject to the City's 

Management Order K360388. 

(c) The Parties agree to do all things reasonably necessary to give effect to the dealings and 

matters agreed under this clause 10.2, provided that the dealings are to occur 

contemporaneously and consistently with the other provisions of this Deed (to the extent 

they deal with the area of land in Project Lot 509). 

(d) The things reasonably necessary in clause 10.2(c) include providing and signing all 

relevant transfers, forms and agreements and providing all relevant consents. 

10.3 Agreement to reserve Tenanted Lot 

(a) On revocationThe Minister agrees to, within 10 Business Days of receipt of a notice by the 

City or DevelopmentWA under clause 10.1(c): 

 revoke the City Management Order over athe Tenanted Lot which must happen in 

release to each Tenanted Lot immediate after the tenant has vacated, the Minister 

agrees to ; and 

(a)  reserve the Tenanted Lot for the Project Reserve Purpose and to make a 

DevelopmentWA Management Order and lodge them at Landgate for registration.  

(b) When a DevelopmentWA Management Order is made under clause 10.3(a), the relevant 

Tenanted Lot will then become a Project Lot for the purposes of this Deed.  

10.4 Agreement to provide access  

If:  
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(a) a DevelopmentWA Management Order is made in respect of Project Lot 511; or 

(b) Project Lot 511 is transferred in fee simple to DevelopmentWA, 

before the Tenanted Lots become Project Lots under clause 10.3(b), DevelopmentWA agrees to 

provide safe vehicularwork collaboratively with the City and the Marine Rescue Whitfords and the 

Ocean Reef SSC to ensure that access is maintained to the Tenanted Lots for the lessees and 

authorised usersbenefit of the lesseesMarine Rescue Whitfords and the Ocean Reef SSC prior to 

the Revocation Date, unless Marine Rescue Whitfords and the Ocean Reef SSC agree otherwise 

or have vacated their Tenanted Lot prior to the Revocation Date.  

10.5 Agreement to take possession 

DevelopmentWA agrees to take possession of a Tenanted Lot if: 

(a) the Existing Leases until the Existing Leases areLease has been terminated or 

surrendered in the manner provided for in clause 10.1(b)(ii) and the Tenanted Lot has 

been vacated; and 

(b) the City has given at least 30 days' notice in writing to DevelopmentWA of the date on 

which clause 10.5(a) is likely to be satisfied, 

whether or not clause 10.3 has been complied with, by the date on which DevelopmentWA is due 

to take possession of the Tenanted Lot under this clause.  

11. Timing of transfer and revocation 

11.1 Notice as proof  

(a) The Parties agree that the Minister may rely on any notice given by DevelopmentWA 

under this Deed that it contains a statement or representation that is in accordance with 

the Development Agreement, or any matter agreed between DevelopmentWA and the 

City in respect of the Project including in relation to: 

 the area of a Project Lot, a Tenanted Lot, a Balance Crown Lot or a Balance 

Freehold Lot;  

 the timing for the transfer and revesting of each City Lot or revocation of each City 

Management Order over a Project Crown Lot or Tenanted Lot, as the case may 

be; and  

 the satisfaction of all preconditions to any such a transfer and revesting or 

revocation, 

unless the Minister has knowledge, or specific notice in writing from DevelopmentWA or 

the City, to the contrary or is in breach of this Deed.  

(b) The Minister is not liable to DevelopmentWA or the City for taking any steps to transfer 

and revest a City Lot or revoke a City Management Order in respect of a Project Crown 

Lot or a Tenanted Lot, as the case may be, pursuant to a notice that the Minister may rely 

on under clause 11.1(a).  

(c) DevelopmentWA indemnifies the City against all losses, costs, damages, expenses or 

liability suffered or incurred by the City in relation to the City Lots or the City Crown Lots 

where all of the following apply: 

 a notice is given to the Minister by DevelopmentWA under this Deed;  

 the notice contains a statement or representation that the subject matter of the 

notice is in accordance with the Development Agreement, or any matter agreed 

between DevelopmentWA and the City in respect of the Project; 

 the subject matter of the notice is not: 

 in accordance with the Development Agreement; or 

 a matter agreed between DevelopmentWA and the City in respect of the 

Project, where the City's agreement is required; and 
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 the Minister is entitled to rely and relies on the notice under clause 11.1(a).  

12. Restrictions on dealings by the City 
(a) The City must not sell, transfer, relinquish, dispose of, subdivide, mortgage, charge or 

otherwise deal with or encumber the City Lots or the City Crown Lots except in 

accordance with the terms of a Principal Project Document or otherwise in accordance 

with the prior written consent of DevelopmentWA.  

(b) Despite clause 12(a), the City may lease or otherwise deal with a Balance Crown Lot in 

accordance with the relevant City Management Order and the LA Act during the Term, 

provided that it will not materially restrict or materially prejudice the ability to deal with the 

relevant Reserve in the manner provided for or contemplated under a Principal Project 

Document.  

(c) Nothing in this Deed affects the right of the City to lease or otherwise deal with: 

 a Balance Freehold Lot; or 

 a Future City Lot once it has been transferred to the City.  

13. Access Licence 

13.1 Application  

This clause 13 applies during such times and to the extent that the land formerly comprising the 

City Lots and City Crown Lots, or any portion of or subdivided subsequent title affecting the same: 

(a) is held by the State in freehold; or 

(b) is unallocated Crown land or an unmanaged reserve under the LA Act, 

(ORM State land). 

13.2 Grant of Access Licence on provision of notice 

(a) The Minister acknowledges that DevelopmentWA may require access to the ORM State 

land in order to: 

 undertake works or other actions to comply with a condition of a Crown 

Subdivision or a Freehold Subdivision; or  

 progress the development of the Project. 

(b) If DevelopmentWA requires access to ORM State land for a purpose under clause 

13.2(a), DevelopmentWA may give a notice to the Minister which: 

 specifies the date from which access is required (which date must be a date at 

least 15 Business Days after the date of the notice);  

 specifies the period for which access is required; and  

 attaches a sketch which identifies the part of the ORM State land to which 

DevelopmentWA requires access and that will comprise the licensed area for the 

purposes of the Access Licence. 

(Access Licence Notice). 

(c) DevelopmentWA may give an Access Licence Notice to the Minister more than once in 

respect of: 

 different parts of the ORM State land at or around the same time; or 

 the same area of the ORM State land at different times. 

(d) Within 15 Business Days of receipt of an Access Licence Notice, the Minister must grant 

an Access Licence to DevelopmentWA in relation to the area of land, from the 

commencement date and the period specified in the Access Licence Notice.  
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Part C – Divestment Strategy 

14. Acknowledgement of Divestment Strategy 

14.1 Future City Areas and Future City Lots 

The Parties acknowledge that pursuant to the terms of the Development Agreement and this 

Deed: 

(a) DevelopmentWA will develop the Project Lots including the Tenanted Lots to create, 

among other things, the Future City Areas subject to the terms of clauses 12 and 20.5(b) 

and (c) of the Development Agreement; 

(b) the location, size and layout of the Future City Areas are detailed in the Divestment 

Strategy;  

(c) further subdivision plans relating to the Future City Areas will be prepared as the Project 

progresses; 

(d) the Future City Lots will be transferred to the City following their completion and 

subdivision, and subject to the Specified Encumbrances;  

(e) the Public Open Spaces that the Divestment Strategy identifies as being reserved and 

placed with the City will be vested in the State following their completion and subdivision, 

and are to be reserved and placed with the City: 

 withfor the reserve purpose(s) appearing as provided for in the Divestment 

Strategy or as otherwise agreed by the Parties; 

 for its care, control, and management and subject to the Specified Encumbrances; 

and 

 where applicable in accordance with the Divestment Strategy, with the power to 

lease or licence the Public Open Space for a term not exceeding 42 years or as 

otherwise agreed by the Parties.: 

 no power to lease but with power to licence for a term not exceeding 12 

months the Public Open Space comprising public open space vested under 

section 152 of the PD Act; and 

 the power to lease or licence any other Public Open Space for a term not 

exceeding 21 years or as otherwise by the Minister at the time of granting 

the relevant management order; and  

(f) the Completed Roads will be dedicated as Dedicated Roads. 

14.2 Project Lots 

(a) The Parties acknowledge that in order to facilitate the delivery of the Project including for 

the purpose of carrying out of subdivision and development works, the whole or part of the 

Project Lots may be: 

 held by DevelopmentWA under a DevelopmentWA Management Order; or  

 transferred by the State in fee simple to, or held by, DevelopmentWA in fee 

simple, instead of or subsequent to a DevelopmentWA Management Order. 

(b) Nothing in clause 14.2(a) affects the right of the City to have: 

 

 the Balance Crown Lots reserved for the Reserve Purpose and retained or placed 

under the City's care, control, and management; and 

 the Future City Areas delivered and dealt with in accordance with clause 14.1, 
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and the provisions of this Deed in relation to these matters will apply to impose the 

relevant obligation on DevelopmentWA to the extent it has ownership or control of the 

relevant area of land under clause 14.2(a)14.2(a). 

15. Actions to give effect to Divestment Strategy 

15.1 General 

(a) The Parties agree to collaborate and cooperate with each other to ensure all subdivisions 

and transfers are effected, reserves are created or amended, and management orders are 

made or retained placing the care, control and management of the relevant reserves with 

the City as may be required to give effect to the Divestment Strategy as and when 

reasonably required by DevelopmentWA.  

(b)  Without limiting clause 15.1(a), the Minister agrees to: 

 transfer the Future City Lots (if the land is Crown land at the relevant time) to the 

City, subject to clause 15.2; and 15.3 (as applicable);   

 reserve and place the care, control, and management of the Public Open Spaces 

with the City, subject to clause 15.3;;   

 dedicate the Completed Roads as Dedicated Roads, 

within 30 Business Days of written notice being given by DevelopmentWA to the Minister 

and the City, subject to the plan for the relevant land being in order for the dealing.   

(c) The Parties will use reasonable endeavours and will negotiate in good faith to vary the 

terms of this Deed, or enter into further agreements, if required to give effect to the 

matters referred to in clausesclause 15.1(a) and (b)clause 15.1(b).  

(d) DevelopmentWA and the City agree that nothing in this Deed affects clause 2623 or any 

other provision in the Development Agreement relating to the Handover (as that term is 

defined in the Development Agreement) of a Future City Area. 

15.2 Beach Parking Area 

The Minister agrees to Parties agree that the transfer in fee simple of the Beach Parking Area to 

the City once developed and constructed to the point of practical completion by DevelopmentWA 

and the Parties agree that the Beach Parking Area will be subject to such positive or restrictive 

covenant or other form of encumbrance, condition, or restriction: 

(a) which provides that:   

 without limiting how the land may be otherwise be developed and used, any 

development and use of the land must include be used for the provision of a 

minimum number of   [XXX] public car parking bays (which will not be less than 

210 bays), other than during periods of repair and maintenance, replacement or 

refurbishment; and 

 until completion of the Project, the parking fees charged by the City will be set and 

maintained at a minimal rate so as not to inhibit public visitation to, and the 

activation of, the Project and thereafter the City may determine the parking fees in 

its discretion;  

(b) that is in favour of the Minister or DevelopmentWA, and otherwise on terms and 

conditions reasonably agreed by the Parties; and 

(c)(b) being registered or registrable on the certificate of title to that fee simple land.  

Provided that development and use of the Beach Parking Area includes a minimum of [XXX] parking 

bays, the Beach Parking Area may be used for purposes that are not public car parking and the 

implementation of the Divestment Strategy must not restrict the use of the Beach Parking Area to 

public parking. 
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15.3  Future Club Facilities and other areasLot  

(a) The Parties agree that the tenure of the Future Club Facilities Lot will be transferred to the 

City in fee simple by DevelopmentWA to the City: 

 subject to the Section 15 Covenant and this clause 15.3; and 

 by no later than the date that is 10 Business Days after the Date of Practical 

Completion of the Future Club Facilities Lot Works. 

(b) The Parties acknowledge and agree that: 

 the restrictive covenants and unencumbered.positive covenants set out in the 

Section 15 Covenant in relation to the use of the Future Club Facilities Lot, will be 

entered into by the Minister for the purposes of section 15(1)(a) of the LA Act, in 

anticipation of the transfer of the Future Club Facilities Lot in fee simple by the 

Minister to DevelopmentWA and then subsequently from DevelopmentWA to the 

City or, if clause 15.3(h) applies, by the Minister to the City; 

 the Minister will enter into the Section 15 Covenant and make an order under 

section 15(3)(a)(i) of the LA Act when the Future Club Facilities Lot has been 

finally surveyed (in respect of that area) and is ready to be transferred in fee 

simple to DevelopmentWA (or the City, if clause 15.3(h) applies) (First Transfer), 

and lodge it for registration at Landgate immediately prior to the First Transfer; 

 the execution and registration of the Section 15 Covenant will create covenants 

that: 

 are intended to be positive covenants and restrictive covenants as 

contemplated by section 15(7) of the LA Act, being provisions or 

requirements relating to the Future Club Facilities Lot as contemplated by 

section 15(7)(a) and (b) of the LA Act; 

 are in favour of DevelopmentWA, which is a State instrumentality as 

defined in the LA Act and referred to in section 15(6)(a)(i) of the LA Act;  

 will bind and run with the Future Club Facilities Lot pursuant to sections 

15(6)(c) and 15(15) of the LA Act;  

 will be enforceable against the Covenantor and its successors in title, even 

if the covenants are not annexed to land in which DevelopmentWA has an 

estate or interest, pursuant to section 15(6)(d) of the LA Act; and 

 will bind the successors in title of the Covenantor when the land is 

transferred in fee simple, pursuant to section 15(15) of the LA Act. 

(c) The Minister agrees with DevelopmentWA and the City to transfer the fee simple estate in 

the Future Club Facilities Lot to DevelopmentWA, or the City if clause 15.3(h) applies, 

subject to the Section 15 Covenant including the obligations contained in clause 2 of it. 

(d) The Minister, DevelopmentWA and the City (if applicable) agree to enter into and execute 

the Section 15 Covenant and will do all things necessary to ensure that the Section 15 

Covenant will be registered on the certificate of Crown land title to the Future Club 

Facilities Lot immediately prior to registration of the First Transfer.    

(e) If the Section 15 Covenant is not registered at the time of the First Transfer, in accordance 

with clause 15.3(b), for any reason, the Minister, DevelopmentWA and the City agree that: 

 this Deed is an agreement for the purposes of section 15(1)(b) of the LA Act and 

that the Future Club Facilities Lot is 'agreement land' for the purposes of section 

15(2) of the LA Act; and 

 the Future Club Facilities Lot will be transferred to DevelopmentWA, or the City if 

clause 15.3(h) applies, subject to the Section 15 Covenant. 

(f) DevelopmentWA and the City each acknowledge and agree that: 

 the Minister has entered into this clause 15.3 at the request of DevelopmentWA 

and the City; and 
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 the Minister will not be liable for any costs, expenses, liabilities, suits, damages or 

claims howsoever arising: 

 as a result of anything done or to be done under this clause 15.3, including 

the creation and registration of the Section 15 Covenant, or the Section 15 

Covenant; or 

 as to the subsequent validity or enforceability of the Section 15 Covenant.  

(g) The City, in its capacity as the current management body for and primary interest holder in 

the land comprising the Future Club Facilities Lot being Crown Lot 15546 in respect of 

reserve 47831, consents to the creation and registration of the Section 15 Covenant under 

the terms of this Deed. 

(h) The Parties agree that if, in carrying out the Project, DevelopmentWA and the Minister 

determine that it is more expedient for the Future Club Facilities Lot to be transferred in 

fee simple by the Minister directly to the City, or if the Section 15 Covenant is not 

registered at the time of the First Transfer, in accordance with clause 15.3(b) for any 

reason: 

 the Parties agree the provisions of this clause 15.3 will apply with all suitable 

modifications; and 

 in particular, the City agrees to take the transfer of the fee simple of the Future 

Club Facilities Lot subject to the Section 15 Covenant and will enter into the 

Section 15 Covenant as covenantor in favour of DevelopmentWA.  

(i) The Parties agree that due to the early design stage of the Future Club Facilities Lot at the 

date of this Deed, the terms of the Section 15 Covenant may need to be varied when the 

fee simple in the Future Club Facilities Lot is being transferred subject to the Section 15 

Covenant under this clause 15.3, in which case: 

 the Section 15 Covenant will be varied to give effect to the public and community 

purposes provided for in the design and as required by DevelopmentWA (acting 

reasonably and after consulting with the City), including in relation to: 

 the number and location of public car parking bays, including a plan of the 

car parking area; and 

 the portion of commercial revenue to be allocated for the maintenance and 

upkeep of the improvements and facilities on the Future Club Facilities Lot 

and surrounding areas and for the application or use for community 

purposes on the Future Club Facilities Lot; and 

 a dispute as to the terms of any variation of the Section 15 Covenant under clause 

15.3(i)(i) will be determined in accordance with clause 20 of this Deed.  If the 

dispute is not resolved under clause 20 within the 20 Business Day period referred 

to in it, the dispute will be determined by the Minister in his or her absolute 

discretion, on referral by either DevelopmentWA or the City.  

(j) The City acknowledges and agrees that DevelopmentWA has agreed to the Future Club 

Facilities Lot being transferred in freehold subject to the Section 15 Covenant under this 

clause 15.3 to the City in consideration of the City agreeing as follows: 

 the City will be responsible for the day to day management and day to day 

maintenance of the ocean pool and any associated facilities such as a kiosk 

(Ocean Pool), which is proposed to be constructed in the vicinity of the jetty 

adjoining the Future Club Facilities Lot; 

 the City will not be responsible for any repair, maintenance, upgrade or 

replacement of: 

 the Ocean Pool that are works of a capital or structural nature; or 

 the jetty or any other structure forming part of or in the vicinity of the Ocean 

Pool,  

except to the extent caused or contributed to by the wilful or negligent act or default 

of the City or its officers, consultants, contractors, employees and agents; and 
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 the City will contribute its existing jetties in the Project area free of charge for re-

use as part of the new marina boat ramps in the Project.  

(k) DevelopmentWA and the City will negotiate in good faith any further management or other 

agreement required by either Party to give effect to any of the matters provided for in 

clause 15.3(j), when the design and construction of the relevant works is known.  

Part D – General Provisions 

16. Warranty and declaration 

16.1 Warranty 

The City warrants in favour of the State and DevelopmentWA that the City has provided to 

DevelopmentWA (and on request, will provide to the Minister) copies of all: 

(a) current leases, licences or other agreements relating to the City Lots or City Crown Lots;  

(b) environmental and contamination studies and reports relating to land including the City 

Lots or City Crown Lots; and 

(c) other similar documents and data relevant to the material risks pertaining to land including 

the City Lots or City Crown Lots, or the Project generally , 

(c) within the possession or control of the City.  

16.2 Statutory Declaration  

The City agrees that the City will provide to the Minister a statutory declaration as to the City's 

knowledge in respect of unregistered interests in, and contamination of: 

(a) the Project City Lots, when they are transferred to the State under clause 6; and 

(b) the Project Crown Lots, when the City's Management Order is revoked in respect of them 

under clause 7., 

17. Not used 
in a form substantially consistent with the draft statutory declaration annexed to this Deed as 

Schedule 6. 

17. Release and indemnity 

17.1 Release 

On and from the Commencement Date, the City to the full extent permitted by law, releases the 

Minister and the State from any Claim, liability, duty or obligation to the City (or any party claiming 

through or on behalf of the City) in respect of the presence of any Contamination in on or under, 

or any pollution of (as the term 'pollution' is defined in the Environmental Protection Act 1986 

(WA)) a City Lot or City Crown Lot existing prior to the date that: 

(a) the City Lot (or any portion of it) is transferred to the State; 

(b) the City Management Order in respect of the City Crown Lot (or any portion of it) is 

revoked, 

or possession of which is taken by DevelopmentWA, whichever is the earlier in each case.  

17.2 Responsibility for Contamination 

(a) The City and DevelopmentWA agree that the State and the Minister will not be liable for 

any Claim, liability, duty or obligation to any third party in connection with the presence of 
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any Contamination in on or under, or any pollution of (as the term 'pollution' is defined in 

the Environmental Protection Act 1986 (WA)) a City Lot or City Crown Lot existing prior to 

the date that: 

 the City Lot (or any portion of it) is transferred to the State; 

 the City Management Order in respect of the City Crown Lot (or any portion of it) is 

revoked, 

or possession of which is taken by DevelopmentWA, whichever is the earlier in each case.  

(b) DevelopmentWA agrees that, as between it, the State, the Minister and the City, 

DevelopmentWA is liable to remediate any Contamination in on or under, or any pollution 

of (as the term 'pollution' is defined in the Environmental Protection Act 1986 (WA)) a 

Project Lot (formerly comprising the whole or part of a City Lot or City Crown Lot) that is 

required to be carried out for the development of the Project.  

18. Exclusion of liability 

18.1 Minister and State not liable 

The City agrees that the Minister and the State shall not be liable for, and the City releases the 

Minister and the State from, all liability, loss, damages, or Claims arising in connection with, and 

costs and expenses incurred in connection with land, infrastructure or assets relating to: 

(a) the Future City Lots once transferred to the City; and 

(b) the Balance Crown Lots ,or the Public Open Space once the care, control and 

management of a Balance Crown Lot or Public Open Space is placed with the City,  

except to the extent caused by the gross negligence or wilful misconduct of the Minister or the 

State or its consultants, contractors, employees, agents and invitees.   

18.2 Effect of Development Agreement  

Nothing in this clause 18 affects the provisions in clause 2627 of the Development Agreement.  

[ME Note: Liability issues (including indemnities, handover of assets and the like) as 

between the City and DevelopmentWA are dealt with in the Development Agreement.] 

19. Notices 
(a) A notice or other communication under this Deed is only effective if it is: 

 in writing, signed; and  

 either left at the addressee's address or sent to the addressee by post or email, 

subject to clause 19(b).   

(b) A notice or other communication may not be given to the Minister under this Deed by 

email but must be given by leaving it at the address or sending it by post.  

(c) If the notice or communication is given by: 

 leaving it at the addressee's address, it is taken to have been received: 

 on the day it is left, if it is left before 5.00pm on a Business Day; or 

 otherwise, on the next Business Day; 

 mail, it is taken to have been received 3 Business Days after it is posted; 

 email, it is taken to have been received when the sender of the email receives a 

confirmation of delivery message generated by the sender's system. 

(d) Each Party's mail and email address for the service of notices, at the Commencement 

Date, is set out in the Details at the front of this Deed. 
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20. Disputes 
(a) Each Party must use their reasonable endeavours to avoid any form of dispute under this 

Deed. 

(b) Should a dispute arise between the Parties: 

 a representative of any Party shall provide notice to the other Parties to the 

dispute (Dispute Notice); 

 the affected Parties must nominate a representative to meet to resolve the dispute 

in good faith attempt within 10 Business Days of service of the Dispute Notice 

(Initial Meeting); and 

 if the affected Parties cannot resolve the dispute through participation at an Initial 

Meeting (or further meetings as agreed by the Parties), the Chief Executives of 

each Party must meet within 20 Business Days of that Initial Meeting to meet to 

resolve the dispute in good faith. 

21. No fetter 
Nothing in this Deed fetters, replaces or alters, or is to be taken as fettering, replacing or altering 

the exercise of: 

(a) a statutory function (as thathaving the meaning of the term is'function' as defined in the 

Interpretation Act 1984 (WA)), by the WAPC; or  

(b) the City's statutory powers, functions, obligations, and discretions (including but not limited 

to the City’sCity's statutory planning and building functions);.). 

22. Further action and documents 
Each Party must do, at its own expense (subject to clause 4), everything reasonably necessary 

(including executing deeds) to give full effect to this Deed and any subdivision, transfer, grant, 

revocation, or other transaction contemplated by it, including: 

(a) taking all reasonable actions in their control; 

(b) executing all applications (including development and subdivision applications), transfers, 

documents, forms, and consents; 

(c) attend any joint lodgements at Landgate; and 

(d) enter into any further agreements and documents on reasonable terms to give effect to 

the transactions contemplated by this Deed.  

23. Goods and Services Tax [Subject to further review and consideration] 

23.1 Defined terms  

In this clause 23: 

(a) unless the context otherwise requires, a word or expression defined in the A New Tax 

System (Goods and Services Tax) Act 1999 (Cth) (GST Act) has the meaning given to it 

in that Act; 

(b) a reference to a GST liability or input tax credit entitlement of a Party includes a GST 

liability or input tax credit entitlement of the representative member of any GST group of 

which that Party is a member;  

(c) any part of a supply that is treated as a separate supply for GST purposes (including 

attributing GST payable to tax periods) will be treated as a separate supply for the 

purposes of this clause 23; and 

(d) any reference to GST payable by, input tax credit entitlements of or adjustments for a 

Party includes any notional GST, input tax credits or adjustments arising in accordance 
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with Division 177 of the GST Act or any relevant State legislation confirming the imposition 

of GST on State entities. 

23.2 Consideration GST exclusive 

Any consideration to be paid or provided for a supply made under or in connection with this Deed, 

unless specifically described in this Deed as 'GST inclusive', does not include an amount on 

account of GST. 

23.3 Gross up 

If a Party (Supplier) makes a supply under or in connection with this Deed in respect of which 

GST is payable (not being a supply the consideration for which is specifically described in this 

Deed as 'GST inclusive'): 

(a) the consideration payable or to be provided for that supply under this Deed but for the 

application of this clause (GST exclusive consideration) is increased by, and the 

recipient of the supply (Recipient) must pay to the Supplier, an amount equal to the GST 

payable on the supply (GST Amount); and 

(b) subject to clause 23.5, the GST Amount must be paid to the Supplier by the Recipient: 

 at the same time as the first part of any of the GST exclusive consideration is 

payable; or  

 within 10 Business Days of issue of the tax invoice to which the GST Amount  

applies, if no other payment is required to be made as part of the consideration for 

the relevant supply.  

23.4 Reimbursement  

If a Party must reimburse or indemnify another Party for a loss, cost or expense, the amount to be 

reimbursed or indemnified is first reduced by any input tax credit the other Party is entitled to for 

that loss, cost or expense, and then increased in accordance with clause 23.3. 

23.5 Tax invoice 

(a) The Recipient need not pay a GST Amount under this Deed until it receives a tax invoice 

from the Supplier for the supply to which the payment relates.  

(b) Any invoice issued by a GST registered Party in respect of a taxable supply made by that 

Party under or in connection with this Deed must be in the form of a valid tax invoice. 

23.6 Exclusion of GST from calculations 

If a payment is calculated by reference to or as a specified percentage of another amount or 

value, that payment will be: 

(a) calculated by reference to or as a specified percentage of the amount or value exclusive 

of any GST component; and 

(b) then increased in accordance with clause 23.3. 

23.7 Adjustments 

(a) If the GST payable by a Supplier on any supply made under or in connection with this 

Deed varies from the GST Amount paid by the Recipient under clause 23.3, then the 

Supplier will provide a corresponding refund or credit to, or will be entitled to receive the 

amount of that variation from, the Recipient so that the correct GST Amount has been 

paid.  

(b) Any payment, credit or refund under this clause 23.7 is deemed to be a payment, credit or 

refund of the GST Amount payable under clause 23.3. 

(c) If an adjustment event occurs in relation to a taxable supply, the Supplier must issue an 

adjustment note to the Recipient in relation to that supply within 10 Business Days of 

becoming aware of that adjustment event. 
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23.8 Non-monetary consideration  

If and to the extent that the consideration for a supply under this Deed is not expressed as an 

amount of money: 

(a) the Recipient must: 

 undertake, observe, and perform the act, matter or thing being the consideration 

for the supply; and 

 subject to clause 23.8(b), pay the GST Amount determined by reference to clause 

23.3 to the Supplier without any deduction or set-off at the time that the Recipient 

is obliged to undertake, observe, and perform the act, matter or thing being the 

consideration for the supply; and 

(b) without limiting the obligation to issue tax invoices under clause 23.5, the Parties may 

agree that any GST Amounts payable to each other for taxable supplies to which this 

clause 23 applies shall be offset such that only the balance, if any, is payable. 

23.9 Further definitions relating to GST 

Unless the context indicates otherwise, terms used in this Deed which are defined in the GST Act 

have the same meaning given in GST Act. For the avoidance of doubt, a reference to 

consideration being paid includes (in addition to the payment of money) the performance of the 

act, matter or thing being the consideration for the supply. 

23.10 Dispute resolution 

If the Recipient disputes the Supplier's application of the provisions in this clause 23, it must notify 

the Supplier under clause 20 so as to initiate the dispute resolution procedures under that clause. 

Despite any dispute concerning the provisions of this clause 23, the Recipient must pay the GST 

exclusive consideration for any taxable supply made by the Supplier under this Deed in 

accordance with the other provisions of this Deed. 

23.11 GST Penalties and Interest 

The Recipient of a taxable supply made under this Deed must indemnify the Supplier for any 

penalties and interest for which the Supplier is liable as a result of any delay or failure on the part 

of the Recipient to pay a GST Amount at the time provided for in clause 23.3(b), subject to the 

Supplier having used its reasonable endeavours to seek remission of the penalties or interest.   

23.12 Margin Scheme 

To the extent the margin scheme is available and DevelopmentWA, by notice in writing to the 

other Parties, requires the margin scheme to be applied, the Parties agree: 

(a) the margin scheme will be applied to any taxable supply under this Deed;  

(b) the Parties will agree in writing that the margin scheme will apply to the relevant taxable 

supply; and  

(c) the foregoing provisions of this clause 23 will be interpreted accordingly. 

24. General 

24.1 Costs 

Each Party must pay its own costs of negotiating, preparing and executing this Deed. 

24.2 Alterations 

This Deed may be altered only in writing signed by each Party. 

24.3 Approvals and consents 

Except where this Deed expressly states otherwise, a Party cannot unreasonably withhold or 

delay any approval or consent under this Deed. 
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24.4 Assignment 

A Party may only assign this Deed or a right under this Deed with the prior written consent of each 

other Party. 

24.5 Survival 

Any indemnity or any obligation of confidence under this Deed is independent and survives 

termination of this Deed.  Any other term by its nature intended to survive termination of this Deed 

survives termination of this Deed. 

24.6 No merger 

The rights and obligations of the Parties under this Deed do not merge on completion of any 

transaction contemplated by this Deed. 

24.7 Entire agreement 

TheUnless otherwise provided, the Principal Project Documents and the Foundational Project 

Documents constitute the entire agreement between the Parties in connection with its subject 

matter and supersedes all previous agreements or understandings between the Parties in 

connection with its subject matter.  

24.8 Severability 

A term or part of a term of this Deed that is illegal or unenforceable may be severed from this 

Deed and the remaining terms or parts of the terms of this Deed continue in force. 

24.9 Waiver 

A Party does not waive a right, power or remedy if it fails to exercise or delays in exercising the 

right, power or remedy.  A single or partial exercise of a right, power or remedy does not prevent 

another or further exercise of that or another right, power or remedy.  A waiver of a right, power or 

remedy must be in writing and signed by the Party giving the waiver. 

24.10 Relationship 

Except where this Deed expressly states otherwise, it does not create a relationship of 

employment, trust, agency or partnership between the Parties. 

24.11 Governing law and jurisdiction 

This Deed is governed by the law of Western Australia and each Party irrevocably and 

unconditionally submits to the non-exclusive jurisdiction of the courts of the State of Western 

Australia. 

24.12 Counterparts 

This Deed may be executed in counterparts.  All executed counterparts constitute one Deed. 
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Signing page 

EXECUTED as a DEED 

  
SIGNED for the STATE OF WESTERN 

AUSTRALIA for and on behalf of the 

MINISTER FOR LANDS by 

  Pursuant to a delegation of the Minister for 

Lands’ powers under Section 9 of the Land 

Administration Act 1997 in the presence of: 

  
 

    

(Signature)   (Signature of witness) 

      
 

(Print full name)   (Print full name) 

      
 

(Classification level, Position title  

(Division) 

  

Department of Planning, Lands and Heritage: 

  (Classification level, Position title) 

(Division) 

  

Department of Planning, Lands and Heritage 

  

 

 

 

 

 

The Common Seal of WESTERN                    

AUSTRALIAN LAND AUTHORITY                   

was hereunto affixed with the authority                    

of its Board in the presence of:                     

 

 

 

_______________________________ 

Chief Executive Officer 

 

 

_______________________________ 

Board Member 
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EXECUTED by and on behalfTHE COMMON 
SEAL of the  

  

CITY OF JOONDALUP was hereunto affixed by 
its Chief Executive Officerauthority of a resolution 
of the council in the presence of: 
 
 
 

  

 
 
 
   

Signature of witnessMayor  Signature of Chief Executive Officer 

  _____________________________________ 

Name of witnessMayor (print)  DateName of Chief Executive Officer (print) 
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Schedule 1 – Land Assembly Tranche Plan 
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Schedule 2 – Land and Asset Divestment 
Strategy 

Part 1 – Combined Overview (as at 5 July 2021) 
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Part 2 – City of Joondalup (as at 5 July 2021) 
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Part 3 – Marina Manager (as at 5 July 2021)  
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Part 4 - Water Corporation (as at 1 July 2021) 
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Part 5 - Private Owners (as at 1 July 2021) 

 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 49 
 
ME_189313854_1ME_205653017_2 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 50 
 
ME_189313854_1ME_205653017_2 

Schedule 3 – Subdivision Plans 

 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 51 
 
ME_189313854_1ME_205653017_2 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 52 
 
ME_189313854_1ME_205653017_2 

 

 

 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 53 
 
ME_189313854_1ME_205653017_2 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 54 
 
ME_189313854_1ME_205653017_2 

 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 55 
 
ME_189313854_1ME_205653017_2 

 

 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 56 
 
ME_189313854_1ME_205653017_2 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 57 
 
ME_189313854_1ME_205653017_2 

 
  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 58 
 
ME_189313854_1ME_205653017_2 



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 59 
 
ME_189313854_1ME_205653017_2 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 60 
 
ME_189313854_1ME_205653017_2 

 

 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 61 
 
ME_189313854_1ME_205653017_2 

 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 62 
 
ME_189313854_1ME_205653017_2 

 

 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 63 
 
ME_189313854_1ME_205653017_2 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 64 
 
ME_189313854_1ME_205653017_2 

 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 65 
 
ME_189313854_1ME_205653017_2 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 66 
 
ME_189313854_1ME_205653017_2 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 67 
 
ME_189313854_1ME_205653017_2 

  



 

Land Transfer Deed   
MinterEllison | Ref:  SJE:LJR 1224217   Page 68 
 
ME_189313854_1ME_205653017_2 

Schedule 4 – Boundary of Responsibility  
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Schedule 5 – Access Licence  

[ME Note: DPLH  

 

 

 

Licence to provide standardOccupy Crown land access 

licence]Land 

 

 

Section -- of the 

Land Administration Act 1997 (WA) 

 

 
 

Lic XXXXX/XXXX_AXXXXXX 
 (file) (year) (objective id) 

  

Formatted: Centered

Formatted: Font: 24 pt, Not Italic, Not Highlight

Formatted: Font: 24 pt, Not Italic, Not Highlight

Formatted: Font: 24 pt, Bold

Formatted: Font: 26 pt

Formatted: Font: 24 pt

Formatted: Centered, Border: Top: (Single solid line, Auto, 
0.5 pt Line width)



 

(1784) Precedent Licence (contamination low risk) - Version 4 – June 2020 
ME_205653017_2 



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

  



 

 
ME_205653017_2 

 

Schedule 6 – Draft statutory declaration  

 



 

 
ME_205653017_2 



 

 
ME_205653017_2 



 

 
ME_205653017_2 



 

 
ME_205653017_2 



 

 
ME_205653017_2 

 

  



 

 
ME_205653017_2 

 

Schedule 7 – Section 15 Covenant  
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